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BUMMARY JURISDICTIONS. 


* 


HH AVING 3 of e Modes of 
« Proof without Jury, we are now. to ſpeak of 


e ordinary Modes of the Reception of Evideate where 
« no Jury intervenes, | 

CH AP TE R 1 

Before a Juſtice or Juſtices of the Peace. 


. The moſt uſual and extenſive of theſe is the ſuns 
nan Trial before a Juſtice or Juſtices of the Peace, 
Tirte II. 


« We will conſider the Rules concerning the Re- 
* ception of Evidence before this. Juriſdiction; 


« 1ſt, As at Common Law: 


2. A. they are affected by ſeveral Statutes. 


* * * 


s ECTION I. 
i. At Common Law. 


* The Evidence ſhould be given on Oath in 4 
&« Preſence of the Defendant. | 


Vor. IV. VV 


— 
WP 
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R. v. Crowther 
Nil. 26 G. III. 
„ R. 6 12 5. 
R. v. Vipont 
II Burr. Mansf. 


1163. 
E. 1 0. III. 
8. P. 


On Evidence before Tuſtices of the Peace 


&« For this Reaſon a Conviftien was quaſhed, which 
«* ſtated that the Depoſition of Edward Tye, who had 


been previouſly ſworn before the Juſtice, was again 


«© read to him in the preſence and hearing of the De- | 
„ fendant, and that the ſaid Edward Tye again offirmed 
© bis ſaid Depoſition to be true in the preſence and bear- 


* ing of the Defendant : for, by the Court, the Wit- 


< neſs ought to have been reſworn in the preſence of 


the Defendant. 


« And in another inſtance it was held, that this 
« ObjeRion was cured by the Confeſſion of the Defen- 
« dant. 


Par. 2. 
Not neceſſary that the Evidence negative Qualifications. 


Though on an Information upon the Game Laws 
&« it is neceſſary to negative the Qualifications enume- 
« rated, it is not neceſſary that the Evidence ſhould 
« alſo negative them particularly. They are ſet forth 
„(as they do not come in the Proviſe, but in the 
« enacting Clauſe) that the Defendant if he has any of 
< the ſpecified Qualifications, may have Notice and 
<« offer Proof: which if he does not, as they are Cir- 
„ cumftances within his own Knowledge, he muſt be 
© taken not to be qualified. 


« And this Diſtinction between the enacting Clauſe 
< and the Proviſo is ſupported by many Caſes : as in 
ie the Caſe of a Conviction for keeping an Ale-houſe 
« without Licence: that of the Gin Act, where it was 
c contended by the Counſel for the Defendant, that it 
sought to have been averred, that it was not Gin uſed 
« in Medicine. And that tor obſtructing an Exciſe 
Officer : where the non-averment of its being in the 


Day or in the preſence of a Conſtable was objected. 


* But 


at Common Law. 1243 
Par. 3. f 5 
I ought to be ſet forth. 


t“ But the Evidence ought to be ſet forth on . 
te Conviction: that the Court may judge whether the 
« Party is convicted on legal Evidence: though by 
4 ſeveral Statutes, eſpecially modern ones, allowing 
te ſummary Forms of Conviction, too much Latitude 1 5 
© appears td have been given. | 5 


as Accordingly, a ConviRtion on the Candle AF was r Na 
hag quaſhed, becauſe the Evidence was omitted, and $6: Hig. 


ce it was only generally alleged that the Offence was . 
« fully and duly ptoved. | 


ce And a Conviction for taking Pilchards was quaſbed, T.60.K 
« becauſe the Witneſs ſwore generally that the De- 30. 316. 
, fendant was guilty of the Premiſſes: which is taking 
te on himſelf the Law, inſtead of giving the Fas from 
1 which the Law reſults. 


« In another the cal on was, thar the Defea- K. v. ch. 

64 Jants having heard the Charge (of conſpiring to ad- 177. 

« yance the Wages in the Woollen Manufacture) and 

te being required to ſhew Cauſe why they ſhould not 

& be convicted, and having nothing to ſay whereby to 

defend themſelves, they are convicted: And it was 

e quaſhed by the Court; becauſe, inter alia, the Eui- 

ee dence ought to be particularly er forth, that the 


Court may judge thereof. 
And where the Defendant, being a Clergyman, was &.v. Kine: K 


« convicted for neglecting to read the Act againſt pro- — $064. 
c fane Curſing and Swearing, the Conviction ſet forth _ | 
the Offence as charged in the Information; and 

& then that the - Defendant having been ſummon- 


412 ed 


© + © 
** * 
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T. 27 G. 11 
11 T. R, 18. 


On Evidence before Juſtices of the Peace at Common Law, 


* ed and neglecting to appear, the Juſtice proceed- 
« ed to examine into the Truth of the Charge, 


Land the ſame, as ſet forth, being duly proved before 
him he adjudges the Defendant guilty. | 


« The Court declared, that it was fully ſettled that 
upon a Conviction the Evidence ought to be ſet forth 
te that the Court might judge whether the Juſtices had 


done right, though upon an Order it is not ne- 
« ceſſary. 


Par. 4. 
Exception in favoyr of Precedent. 


© In the Game Laws an Exception founded on 
t Practice and received Forms has been admitted in 
8 Prejudice of the general Rule. For on a Conviction 
« on the Statute of Anne, ſtating, according to the 
« Precedent in Burn, an Information on 8 Dec. 1786, 
« the Appearance of the Defendant on the gth, after 
« a Summons, the Plea of Not guilty, and then pro- 
„ ceeding in bec verba : Nevertheleſs on the ſaid gth 


= day of December in the Year aforeſaid, at, Sc. one 


te credible Witneſz, to wit, R. Taylor, of, &c, cometh 
« before me the ſaid Juſtice, and before me the ſaid 


0 Juſtice, upon his. Oath ſaith, that the Defendant on 


« the gth Day of December aforeſaid, (negativing the 
« Qualifications) did keep and uſe a Gun to kill and de- 
«-froy the Game, And thereupon the ſaid Defendant 
<« before me the ſaid Juſtice by the Oath of one credi- 


' © ble Witneſs aforeſaid, according to the Form of the 


« Statute aforeſaid, is convicted, and for his Offence 
« aforeſaid hath forfeited the ſum of 51. to be diſtri- 
©« buted, c. Cockell objected, that it did not ap- 
ec pears upon the * of what the Defendant 

« had 


3 


it ought to be ſet forth. 
Exception, in favour of Uſage and Precedent. 


had been convicted: it only ſaid, thereupon the De- 


« fendant, on, Ec. before me the ſaid Juſtice, is con- 
ce -ifted, and for his Offence hath forfeited : this is 
% only. a Concluſion of Law, and not an Adjugication. 
« There is nothing to connect it with that which pre- 
« cedes; Such as that he is convicted of the Premi ſes; 


“or, in Manner and Form aforeſaid. The Couxr 


« was clearly of Opinion there was nothing in that 
t Objection : but deſired it might be argued on ano- 
« ther Point, which they ſuggeſted to the Counſel : 
« Whether TAE EviDENCE were ſufficiently ſet forth 
*< fa that the Court could ſee by «what Act of bis the 
% Defendant had incurred the Penalty: for they ob- 


ce ſerved, that the Act of keeping a Gun was, in it- 


« ſelf ambiguous; and, that to bring it within the 
« Statute, it muſt be suE WN to be kept ron the pur- 


te poſe f killing Came; it was not like _—_ a 


* Lurcher or a Snare, 


« 170d accordingly 3 3 Conxiction. io 


« That it was a fatal Objection, the Evidence on which 
« the Conviction was grounded, not being particu» 
* larly ſet forth; that which ſtands for the Evidence 
10 being merely a Repetition of che Information: 


only the Reſult ariſing from the ſuppoſed Falls is ſet 


forth; but every Part of the Evidence ought to haye 


e been ſpecially ſhewa; that the Court might judge 
«whether the Juſtice drew a legal and proper Inference 


<« from the Facts ſworn, fo as to bring the Defendant 
« wichin the Penalcy of the ee 


« The Evidente which was given before the late 
cc cauld not be given in that Manner in which it is 


4L3 « ſtared 
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On Evidence befort Juſtices of the Peace. 


How far Uſage may be allowed to ſupply a Defect in 
ſelling forth the Evidence. 


« ſtated in the Conviction: for it is the language of 
te the A.&t of Parliament: and even if given in this 
60 genen Way, the J uſtice 1 to have refuſed 


cc; 1” 


t Chambr2, 1 inſiſted, (not diſputing the ge- 
© neral Rule), That in this Caſe the Evidence was ſuſfi- 
© cently ſtated, it being expreſsly ſtated, that the De- 
te fendant kept and uſed the Gun to kill and deſtroy the 
te Game: and that this Form of Conviction had almoſt 
&* univerſally been uſed on ſimilar Occaſions.“ | 


« 4ſbburſt J. ſaid, That if this were a new Caſe he 
* ſhould moſt undoubtedly be of Opinion, That the 
« Conviction could not be ſupported ; becauſe the 
* Evidence ſhould be ſer forth particularly; that the 
Court might judge whether the Juſtice had convicted 
te on proper Evidence, That the Fa# of keeping or 
uſing the Gun for the purpoſe of deſtroying Game 
„ ſhould appear: but that in this Caſe it is only Bared, 
that the Defendant kept and ſed: which is the Re- 
& fult of the Evidence, and not the Facts from which 


ec jt reſults, That whether he kept it for the purpoſe 
* of killing Game is a Queſtion likewiſe of Law: for 


an ignorant Witneſs in the Country might fancy that 


* a Woodcock or a Rabbit was Game. So that per- 
te mitting the general Evidence to be ſtated was allow- 
„ing the Witneſs to give his Sentiments on the Law 
* as well as on the Fas. But that as the Precedents 


run in this Form, and the Conviction in King and 


of Any was ſimilar, he thought it better to ſupport | 
| . 


How far Uſage may be allowed to ſupply a DefeR. 


the Conviction than by quaſhing it to overturn all 


c former Precedents.” 


Buller J. ſaid, That if this Precedent had never 
© been adopted, he ſhould-have been of Opinion, that 


« the Evidence ſhould have been fully ſer forth: but 
te that after ſo many Convictions in the ſame Form it R 


s would be dangerous to quaſh it. That the Diſtinc- 
« tion taken in the Caſe of the King v. Filer is good 
« Law, of its being not an Offence to keep and uſe a 
Gun, unleſs kept and uſed for the purpoſe of killing 


« Game. But that it was here ſtated by the Evidence 
+ | that the Defendant did keep and uſe a Gun to kill 


* and deſtroy the Game. And that as to the other 
- « Queſtion reſpecting Game, he could not agree that 


« the Witneſs in ſwearing that the Defendant uſed a 


4 Gun to deſtroy Game would be ſwearing to a Queſ- 
« tion of Law out of the proper limits of the Teſti- 
« mony that was competent for him to give'®, becauſe 
« it is ſettled by Act of Parliament, and every Man 
&« jg + bound to know what is Game, ; 


If he wears 


that 


— — 


* Theſe Words are added to ex- 
plain in what View the learned 


+ Bound to know in the Senſe 
of incurring a Penalty on himſelf ; 
but quære, whether his Preſumption 


of his Knowledge extends ſo far as 


, give his. general Aſſertion the. 


force of fixing a Penalty on others ; 
8 whether there is an Iuſtance 
in the Books of a Perſon, eſpecially 


— 


— 


TJudey e Bere probably means 
the Obſervation to be underſtood, 


- his Opinion in Matter of Law. 2 


read of Alfred indeed executing ſe- 


veral of his Judges for Treaſon in 
falſe Judgment : and in the Reign 
of Richard the Second there were 
Proceedings ſomething fimilar. Not 
unlike in the Principle, though the 
Sentence. did not extend to Life, were 


x the ley gens, being indicted of the Precedents in the Keign 
c 


rjury for | ſwearing falſely as to 


Charles the Firſt, in the Caſe of Ship 
4 L 4 a Money. 


R. v. Trefilian 
&c. 


In ſetting forth the Evidence. 


that to be Game which is not ſo in Law, he would 
ebe guilty of Perjury, Game muſt be ee. 
ein it's legal Senſe,” 


| Groſe J. aid, * That he could not give his A ſſent to 
« ſupport this Conviction. That the Juſtice ſhould 

< retura-particularly all the Facts and the Concluſion 
«* of Law upon them in the Conviction: the Informa- 
« tion, Summons, Appearance or Default; that the 
© Information was read to the Defendant 3 that he was 
<« aſked what he had to plead; the ble of the Evi- 
& gence particularly, and the Adjudication. That the. 
* Witneſs ſhould ſwear to the Fas and not the Law: 
and that in this Caſe it is almoſt incredible the witneſs, 
* ſhould have ſworn in the Manner in which the Evi- 
« dence.is ſet out: If he did, the Juſtice ſhould not 
have received it; offered in this general. Way: but 
< ſhould have queſtioned the Witneſs as to the Man, 
10 ver in which the Gun was kept and uſed; and what 
te in particular he killed or attempted to kill with it, 
That all theſe Particulars ſhould have been ſpecially 
« ſer forth: in order that the Court might judge, whe- 
« ther, under the Act, they conſtituted an Offence, | 
« inſtead of the Witneſs ſwearing to the Law; namely, 
& that the Defendant kept and uſed a Gun to kill and 
« deſtroy the Game: That he rather choſe to decide 


—_ — 


r 


| IVY The la Inflance of penal tain 5 their Opinions that they 
Proceedings on a Charge of illegal might venture to wager on them s 
Opinion, though there were Articles but it ſeems to be fill à greater 
wet confined to this, was againſt the Clearneſs if the Law is fo perfettly 
Chief "Juſtice Sir William Scroggs. plain and obwious to all, that Mit- 
It bas bien thought it would be neſſes on an Information upon the 
bappy for the Profeſſion and the Game Laws cannot miſ fevear ta 
Public, if Lawyers could be fo cer- it without Perjury, 


6 this 


z 


On Evivencs before Juſtices of the Peace. 


ic this Caſe according to the King and Baker than King 


« y, Hartley. And that although the Conviction could 
* not be quaſhed, his Brethren having given their 
Opinions in ſupport of it, yet he did not chuſe that 
* the Queſtion ſhould paſs /ub filentio; eſpecially as 
« this Declaration of his Opinion might have the Ef- 


it fect of inducing Juſtices in future to. ſtate the whole ? 


Matter on the Record. 8 


The Court entertained another Doubt: Whether 
ce it ſufficiently appeared that the Evidence was given 


te in the preſence of the Defendant. But it was over- 


„ ruled. Conviction affirmed. 


« The Caſe having ſtood over on the other Doubt 
« already intimated, Mr. J. Afoburſt tated the King v. 


% Hartley; which I do not find is any where at large 


« reported. In that Caſe the firſt Objection was, that 


the Defendant had ſworn to the Law: for that what 
« was Game was a Queſtion of Law: but the Objec- 


« tion did not prevail. The ſecond, that the Evidence 


ce was not ſufficiently ſet forth, becauſe the manner of 


<« keeping and uſing the Greyhound did not appear, 
« and the Conviction only purſued the Terms of the 


« Act of Parliament. Upon that Occaſion Lord 


„ MAnsFIELD ſaid, Convictions muſt be preciſe; that 
79 — 
5 At. all Events it may ze fea- 2 c 
ſonably imagined. that the Recoms . | 
mendation of Mr. J. Groſs, will 7 
bade its Weight, as to the uſade g 


393 
— 


ity of the Defendant again 
tons of which the Ground ap- 
art not. The Remark is evi- 


drawing Convictions + find to flaky ſon of the Miſchief to the Country if 
the Fats, if not indiſpen/ibly neceſ- the Practice eftablifhes itſelf, of 
Jary in this Inflance, as it is, con- flating the Convidtion generally: and 
| Helſedly in general, muſt at leaft be that on the other Hand there can be 
right ; on Principles of Analogy and no Inconvenience in flating it parti- 
2 cularly ; unkſs the Fuftice exceeds 

2 by 


the 


clear Reaſon : for the Satis 
of the ſuperior Courts, and for the his Authori 


3 
1 


dently ſupported by very flrong Rea 
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On Evipencs before Juſtices of the Peace. 


« the Court may ſee they fall within the Juriſdiction of 
e the Juſtices. There are two Offences deſcribed by 
* the Act of Parliament: keeping or ing for the pur- 
« poſe of deſtroying Game: therefore there ſhould be 
Evidence of the purpoſe for which it is kept. But 
«* that the Evidence Rates, that the Defendant ed as 
well as kept the Greyhound for the purpoſe of de- 
« ſtroying Game. 


« Mr. Juſt. Aſburſt obſerved, that this Caſe went 
the whole length of deciding the Objection made 
e the preceding Day. f 


“ The Caſe of R. v. Baker to which Mr. Juſtice 
&« Groſe.alluded, has been cited already: but as it is 
„ ſhort and material, it will not be improper here to 
« repeatit: that was a Convidtion for taking Pilchards 

« againſt the Form of the Statute, and was quaſhed, 
« becauſe the Witneſs ſwore generally that the De- 


&« fendant is guilly of the' Premiſſes, which is * 
< on himſelf to ſwear to the Law. 


% The Caſe being ſo extremely ſhort in W 
© there is ſome Difficulty in aſcertaining to what Sta- 
„ tute it alludes. Perhaps the - Queſtion turned on 
« whether they were Pilchards or not: the Statute 
« having provided againſt uſing any Nets leſs than 

« 2 Inches 4 in the Meſh; except for taking Pilchards, 
9 * or Lavidnian. 


« Mr. Juſtice Groſe on the ſecond Day's Argument 

« ſaid, that as the Precedent in Burn (though it 
« ſeemed to him a faulty one), had been recognized by 
the Court in the Caſe of The King v., Hartley, of 
« which he had not been aware before the preceding 
Pay, he thought it muſt be ſupported. For that it 
might 


On Evipince before Juſtices of the Peace. 


© might be highly inconvenient to overturn it: and 
te that he ſhould be ſorry to ſhake the Authority of an 
te eſtabliſhed Precedent: as it was better that even 
« faulty Precedents ſhould not be ſhaken, than that 
<« the Law ſhould be uncertain. 


« An Objection will occur which may be thought 
<« to leſſen the Force of the Application of The King 
« v, Hartley, as that Caſe was of a Dog proper for the 
« killing of Game: and according to the Preſumption 
e introduced by the Statute, kept for that Uſe only. 
« Accordingly the Reporters refer to the two Caſes in 
„ the Margin, where that Diſtinction between the 
« keeping of a Dog and a Gun is the Ground of the 
tc reſpe&ive Deciſions. The ſecond Caſe was on a 
te Demurrer to a Plea in Trover, which Plea was, that 
. © the Defendant kept a Gun to kill Game. 


Par. 5. 
The Judgment muſt apply to the Evidence. 


« And where the Evidence has been ſtated, the ee 
„ ment ought, clearly and unambiguouſly to apply to 
cc jt; Thus on a Conviction on the Lottery At, that 
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2 Str. 1098. 
R. 


V. Gardner 


Trin. 11 G. U. 
Wingfield v. 
Stratford et al. 


"Will, 315, 


Hil. 25G, 11. 


te the Defendant did keep an Office for dealing in Shares - 


« of Lottery Tickets without a Licence; and alſo, did 
keep an Office for regiſtering the Numbers of Lottery 
« Tickets, and the ſaid Solomons was thereupon con- 
« victed of the ſaid Offence charged upon him in and 
« by the ſaid Information, according to the Form of 
ts the Statute, for which ſaid Offence, he was adjudged 
© to have forfeited 100 l. The Court held the Con- 


te viction bad: for that there was a Duplicity of Charge; 


dealing and regiſtering without Licence: and he is 
100 convicted of the ſaid Offence; ſo that it does not ap- 


a pear 
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R. . Kempſon 
Hil. 15 G. III. 
Cowp. 241. 
Boſcawen en 
Conv. on Pen, 
Stat, Ps 78, 

tit. Eides. 


* 


Prefumption that the Defendant is preſent; 


« pear of which Offence he is convicted: whereas 2 
« Conviction ſhould be good in all its parts; the In- 
« formation muſt be ſupported by the Evidence, and 
„the Judgment by both :. inſtead of which, the De- 
te fendant had been charged with two diſtin Offences ; 
*each of which would ſubject bim to a ſcparate Pe- 
« nalty ; and ſuppoſing they could both be included 
« jn one Information, which was doubrful, the De- 
„ fendant ſhould have been convicted of both. And 
for this Defe& the Conviction was quaſhed. 1 


Har. 5. 
The Defendant is preſumed. preſent. 


« As far as the Preſumption can reaſonably be ad- 


* mitted on the Facts ſet forth in the Conviction, the 


% Defendant will be taken to have been preſent: as in 
te the following Caſe, where after ſtating in a Convic- 


c {jon on the Game Laws the Preſence. of the Pefend- 


t ant and the Plea of Not guilty, the Conviction con- 


* tinued in theſe Words, Nevertheleſs ox the fourteenth 
©« Day of September one credible Witneſs R. C. now 


* comeih before me the ſaid Juſtice, and upon his 
<« Oath depoſeth, that on Wedneſday the fourteenth of 
« this inſtant September, he ſaw S. Kempſon, &c. (ſtat- 
« ing the Evidence) and thereupon the Conviction: 
&« And it being objected that it did xo! appear on the 


Face of this Conviction, as it ought to have done, 


« that the Evidence was given in the Preſence of the 
« Defendant, ſo that he might have the Opportunity 
&« of croſs-examining, the Court held, that enough ap- 
&« peared on the Conviction to ſhew that the Witneſs 


© was examined in the Preſence' of the Defendant : 


& ſince it was to be ſuppoſed ( by the Coincidence of 
FAN ON * the 


Ces . on this Proſumprion 


oa the Dates ſtated”) that all that paſſed was at one and 
„ the fame Time, And the Conviction was there- 


upon affirmed. 


« Tf there had not been another Objection which 
er ver ſet the Conviction in a former - Caſe inde- 


„ pendently of this, ſo as to make the particular In- 


0 veſtigation of this Point immaterial, it might · pro- 


% bably have been a doubt with the Court, whether 
& there were not ſufficient Ground from the Circum- 
te ſtances of the Caſe, and the Facts ſtated, for ad- 
« mitting the ſame Preſumption. The Court did in 
«* that Caſe recognize the Principle, that tbe Witneſs 
&« coill be preſumed to have been examined in the Preſence 
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R. 7. vięont. | 


v. Boſc. 78. 


f the Defendant, al the contrary appears on _ | 


© Conviction. 


« The Caſe of The King and 7. Rs A was almoſt 

&« exactly that of The King and Kempſon; the Pre- 

« ſumption in both turned on the Appearance, Evi- 

te dence and Conviction coinciding in Date. And it 

ce was decided with expreſs Reference to the Autho- 
« rity of the preceding Caſes. 


« Notice was taken in this laſt Caſe, that the Form 
of the Conviction in this reſpe& was agreeable to 
« the Precedent in Burn, | 


Par. 7. 


« In the Evipence the Name of (be Witneſs ould 
« appear: that be may be ſeen to be a . . 
*- from the Informer. 


« The expreſs Day of the Offence ak W 


« appear. It is ſufficient if it be prior to the Informa- 


ve ion. 


þ . | 1 


* 
* 


Rv. 

Tr. 27 G. HL, 
11 T. R. B. R. 
Boſ:. 8 1. 


R. v. Staneg 
2 Ld. Raym. 
1545 v. ſu 
Boſc. 69. 895 


Reg. v. Simp⸗ 
ſon, 10 Mod. 
248. 
BOT 6L. 
1 
14. aym. 
Boſc, 84. mY 


— . TOES en IE re A en Re ere 


* — — — — . 
r . ] ˙ §˙uee on er en een — 
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N. v. 
Z. 26 U. Ul. 
T. R. 2:1. 


22 C. III. c. 47. 


— 


Rutxs of Evipzncz reſpeRng the Witneſs, the 
Juriſdiction, the Offence. 


© The Evidence muſt ſhew the Fact to have been 
committed within the Furiſdifion of the Magiſtrate : 
© as was determined in a Conviction on the Lottery 
« 47. And this Rule, both as to Informations and 
the Evidence neceſſary to ſupport IO” is 1 
with regard to ſpecial J uriſdiQions. 


Par. 8. 


« The EVIDENCE as bas already been obſerved, muſt 
« be ſet out at large: and contain, fully and accurate- 
« ly, the Fafts conflituting the Offence: for notwith- 
< ſtanding the Caſe in Salleld, it is now fully ſettled, 


ee on the joint Force of Principle and decided Autho- 


e rities, that it is not ſufficient for the Evidence to be 

de % the Truth of the Premiſſes: for thus the Witneſs 

te takes upon him to ſwear to the Law, The ſame 

Objection applies preciſely if the Evidence, as ſtated 

in the Conviction, be that the Facts are fully proved. 

Par. 4% a 

How far the Evidence is generally required to be full and 

circumpantial. | 


© Not only this Generality is rejected; but the 
« Evidence muſt be, in moſt Caſes, as full nearly as 
c tbe Information. As in an Information for taking 


Rur zs and Caszs illuſtrative : 


« away certain Goods, the Evidence muſt ſpecify what 
« Goods; and ſo on a Charge of not accounting for 


e Money received under a Turnpike Act. 


Par. 


| On Even before Juſtices of the Peace. 


Par. 10. 


Exception relative to Fafts preſumed within the Know- : 


ledge of the Defendant. 
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cc But where Circumſtances within the Knowledge 


© preſumably of the Party accuſed, as his Station, Age, 
or the like, vary the Penalty, and the Information 


« ſets forth the Circumſtances, it is not neceſſary the 


« Evidence ſhould prove them expreſsly, and be ſo 


c ſtated on the Record: for the Defendant might have 


te proved the contrary : and beſides there are ſome of 
* them particularly of a Nature, ſuch as Age, which 
| e be preſumed to appear to the Magiſtrate on 

View. — So as to the Penalty under the Statute, even 
& before a Form of ſummary Conviction had been 
« given by a ſubſequent Act, it was not neceſſary 
ce that the Evidence ſhould ſet forth that the Defend- 
© ant was a Gentleman, and above the Age of Sixteen. 


Par. 11. 
Evidence good where it carries the direct legal Inference. 


te Evidence of refuſing to produce a Licence is "m 
te to prove TING without Licence. 


Par. 12. 


R. v. Smith 


1475 


Where the Evidence muſt be more full than the om ; 


tion. 


„Where the Offence. conſiſts in an Habit provable 
« from the Aggregate of ſingle Acts, the Evidence 
© ought to be, (and to be ſtated), more full and par- 
te ticular than the Information requires to be. | 


As where the Information is for trading as an 
« Hawker and Pedlar without Licence, and the Eyi- 


«© dence 


9 

1 7272 2 
* A 

99 

55 


1256 Where the konne muſt be more full than the are 


tion. 


* dence is that the Defendant confeſſed that on ſuch a 
Pay he did offer to ſell Silk Handkerchiefs- to 
* A. B. without producing a Licence. when thereto 
te required. Per MaxsFiztp C. J., to which the 
-< Cour T unanimouſly aſſented, a Angle Act of ſel- 
«ling a Parcel of Silk Handkerchiefs, is not” Evi- 
© dence that he was ſuch an Hawker, Pedlar or petty 
ä Chapman as ought to take out a Licence: and this 
is certainly of the Eſſence of the Crime. The Con- 
e feffion is only of the Fact, of ſelling to 4. B. and 
not of trading as an Hawker, Scr. 


Par. 13. | 
Of ExctÞTions to GENERAL 'RuLts of Evixcs 
on Game Law Convidtions, 


- 


4. Lie, e The Exceptions on the Game Law Convictions 
N te already mentioned, as it is obſerved by the Author 
e of the Treatiſe here repeatedly quoted, (and which 
* 27. 3 and 0 ſupplies, conciſely and judiciouſly, an eſſential 
* ce Branch of Information frequently of Importance to 
te provincial Magiſtrates, zheſe Exceptions where the 
« Evigence (on the Strength of Precedents) has been 
held to be ſufficiently ſtared, by alledging, that the 
% Defendant did keep and uſe a certain Dog called a Grey- 
* hound, to kill Game, (without adding any Inſtances 
e in proof of ſuch Uſe), and the other, yet ſtronger, 
te Inſtance, where the Evidence was ſtated only, that 
«ihe Defendant kept and uſed a Gun to kill and deſtrey 
be Game, can at moſt only ſupport ſimilar Convic- 
8 131. „tions under theſe very Clauſes of the Law concern- 


ing Game: and it would not be ſafe for Juſtices to 
© extend it farther”, 


- <4 | 
r 
3 N 2 
N 


Bet v two Witneſſes neceſſary by Statule to ſummary 1257 | 
Conviction. | 


Tirt.. II. , 1255 . 4 


Of Caſes 1 Evidence of two Witneſſes is made ne- 
ceilary by Statute to ſummary Conviction, 


et vill be here proper; is the Number of Wit- 
c neſſes required is an eſſential Part of Evidence, and 
4 the Courſe of the Common Law requireth but one, 
to enumerate thoſe Inſtances in which by certain 
« Statutes the Teſtimony of two, before] . is 
6 made neceſſaty, | 


1. * Difturbers of religious Worſhip, or Perce oa W. and l. 
any Diſſenting Teacher, the Place of Worſhip being ws 
certified, and the Preacher having taken the Oaths 
« at.Seffion, on Proof by two Witneſſes, ſhall find 
„two Sureties to be bound by Recognizance in the 


re Sum of gol. and on Conviction forfeit 201. 
2. The ſame Proviſion applies to Roman Catholics. 31 C. In. 


3. *Reſident incumbent not reading the Liturg 5 Sc. 143 and 14 C. il. 75 
once a Month forfeits 57. within ten Days of Con- 
* viction by the Oath of two Witneſſes. 


4. Any Perſon ſpeaking irreverently of the Sacra - 1 E. vI. « r. 
2 5 of the Lord's Supper, and convicted at the 18 
« Seſſions by the Oath of two Witneſſes, is liable to 
„ Fine and Impriſonment. 


. * Any Lay-man quarrelling by Words ah in a $and6 E. vi. 
9 Church-yard, and convicted on the Oath of two 1 
« Witneſſes may be ſuſpended ab e RIES: by 
the Ordinary® of the Place. 9 7 


2 FA a + EX At © — 


— - _—_— 
1 _— 


I 


L have confidered the Ordinar * Dock yard on like. Proof for- 1 G. 1. fl. - 
as a Tuftice in this Inflance, the feits the Penalty "208. and = * 9 
fame ſummary Fu iſdictiam being al. Juriſdiction in 1 r 7 
dotted to him. So quarrelling in Commiſſioner. 


8 4M 6. Any 


— 


Car. II. 
57. 


1 


9 


5 G. III. e. 46. 


5 20. 22. 25. 


G II. e. 4*. 
20. 44. 


vue two Nui ſu wer 


6. 0 38 Clerk dito. from the miniſtration of his 


« Office. 
| 7. Striking as above, ipſo facto Ln SA: 


8. * Carman, Porter, or other Perſon aſſiſting in 
c any Fraud on the Cuſtoms, if convicted on like Teſ- 
c timony incur a Commitment until they find Surety 
« of good Behaviour. 


« This Inſtance in a Revenue Law, of Caution as to 
the ſtrength of the Teſtimony, 1s remarkable. | 


Officer taking Bribe for any Matter relating to 


« the Exciſe forfeits 10 l. on being convicted on 
the Oath of /wo Witneſſes, in 8 to 100 com- 
« mitted for eo Months. 


« By a 8 Statute an Exciſe Officer con- 


« yicted on ſuch Teſtimony as aforeſaid, forfeits his 


« Office and is incapacitated for the future. 


« Stolen Horſes to be reſtored if claimed within 
« fix Months from the Loſs and Proof made by te 
« Witneſſes within forty Days from the Claim. 


te cence, or refuſing to produce his Licence to the Offi- 
<« cer or not permitting the Officer to take a Copy, 
« incurs the Penalty of 40s. and on Failure after four- 
«© teen Days, Commitment for one Month or until 
% paid. And ſo of other exciſeable Liquors, 


10. © Selling exciſeable Liquors by retail without a 
Licence, forfeits on lite teſtimony 0 1. for the firſt 


- offence; 


11. In 


9. Every Alchouſe-keeper ſelling Beer without Li- 


Where two _ A | | 1259 | 


11. * In like Manner Butchers'killing or faking Joy ry L. e. 1. 
bs Viftuals on Sunday incur a Penalty of 64. 84. 


12. On the ſame Proof making Fireworks, or any 9 10 W. ni. 


c. 7. J. 
« Implements for making the ſame, is ſubject 10 4 
« Penalty of 31. 


19. * And cheowing them into any Street, public {xi 
©< Road or Houſe, to a Penalty of 1 . | 95 
14. On Proof of unlawful Games, being uſed by : 6; II. c. 28. 
c Oath of t π e Witneſſes, (or View of the Juſtice) the 
« Juſtice ſhall commit ſuch Offender to Priſon, with- 
* out Bail or Mainprize, until he ſhall enter into a 
« Recognizance, with Sureties or without, at the 
« Diſcretion of the Juſtice, not to uſe ſuch Games. 


15. © Taking the Eggs of Pheaſants, Partridges or 1 Jl. e. 274 
* Swans, out of the Neſt, or deſtroying the ſame in Ling 


« the Neſt, ſubject to a Commitment for 3 Months, 
e unleſs 20s. be paid immediately for each Egg, 
* or the Party after one Month Commitment be 
« bound with two ſufficient Sureties, in a Recogni- 


« zance of 200. each, againſt the like Offence in 
46 future. 


16. Like Penalty on the ſame Proof for Hooting 
& any Hearn, Mallard, Duck, Teal, Widgeon, Grouſe, 
* Heathcock, Moor-game, or any ſuch F owl. 


17. * On the ſame Proof 205, for each Hare traced 
te in the Snow, or Commitment as above. 


18.“ Like for ſhooting a Hare. 


'4Ma © 19. © Offences 
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23 G. III. 
6. 17. £4 


| Elis. c. 4. 
21. 


Where two Witneſſes neceſſary. 


19.0 Offences againſt the Thread Manufacture are 


<* alſo puniſhable by Conviction on the Oath of 
** tcvo Witneſſes, - 


20, And a Yarn Inſpe&or ſcreening Offenders may 


e be committed for one Month on the Oath or 


« Affirmation of two Witneſſes. 


21. Any Servant, Workman, G. —— his 


„ Maſter or Miſtreſs, or any Perſon who at the time 
« of ſuch Aſſault ſhall have the Charge or Overſight 
©« of ſuch Servant or Workman, ſhall on Conviction 
ce as aforeſaid, ſuffer impriſonment not exceeding one 
« Year, on the Adjudication of two Juſtices ; or ſuch 


“ further puniſhment, not extending to life or limb, 


3 W. & M. 
e. 11. F 10. 


3 W. IIL c. 11. 
95 


22 G. III. c. 2: 


; & 8. 17. 


13 & 14 C. II. 
Co 20. 53. 


te as the Juſtices in Seſſion ſhall direct. 


22. Overſeers or Church · warden refuſing to re- 


« ceive any Perſon removed by two Juſtices, forfeit * 
on Conviction by the Teſtimony of wo; Witneſſes 


* 57. on Default, Commitment for 40 Days. 


23. Refuſing to publiſh Notice of coming to re- 
cc {ide or to regiſter the ſame. 


24. Perſons ſummoned as fit to ſerve as A ſors of 
e the Land- Tax, and refuſing to ſerve, unleſs excuſed 


© on the Oath of /wo Witneſſes, forfeit not exceed- 


„ing 51. nor leſs than 40s. on Conviction before a 
« ſummary Juriſdiction of ;wo Commiſſioners, 


25. © Perſons refuſing to provide Ships for the im- 
&« preſs Service, and convicted on the Evidence of the 
« Perſon appointed by the Admiralty to that Service, 
de or of tuo other credible Witneſſes forfeit treble the 


« Value 


Where two Witneſſes neceſſary. 


« Value of the F reight, not exceeding 30 l. That 
« roo is by a ſummary Juriſdiction before N | 


& Officers, &c. 


26. * Cutting, damaging or ſpoiling any Cordage, Ca 
* les, Buoy's-rope, Head-faſt, or other F aſt, fixed 


« to any Anchor or Moorings belonging to any Ship 


« or Veſſel at Anchor or Mooring in the Thames, or 


« any Rope uſed for the purpoſe of Mooring, or any 


% Rafting, Maſt or Timbers, with intent to ſteal the 


« ſame, or aiding or aſſiſting therein, ſubje&s, on 
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20. IL. . 2 
913. 


« Proof by two . to Tranſportation for 7 


© Years. 


27. © Being falſely e or offering, is i" 
on like Teſtimony, to commitment for 10 Days. 


28. © Lending an Horſe not belonging to the 


« Troop, forfeits the Horſe: or if the Horſe do not 


belong te the Party lending, 20 l. in Default after 
© 4 Days, Commitment for 3 Months, or the Offen- 
* der to be publickly whipt. 


29. Quartering otherwiſe than is limited by the 
* Act, on Conviction by Oath of wo Witneſſes, if 
tc affirmed - by the Seſſions, and tranſmitted to the 


Judge Advocate, diſables from holding any mili- 


* tary Employ. 


30. Officers and Mariners accuſed of Crimes puniſh- 
able at the Common Law, are to be delivered over 
* to the Civil Power: and if any Commanding Officer 
* refuſe to deliver Perſons accuſed of ſuch Crimes, 
gor to be aiding and aſſiſting to the Officers of Juſ- 


25 G. III. c. 3. 
914. 


© rice in their Apprehenſion, and be thereof convicted 


# before two Juſtices, on the Oath of 1% credible 
4 M 3 N « Wit- 
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1574. 116. 


148. III. & 22, 


2 * 3 E. VI. 
c. 10. & 2. 5 


Where two Witneſſes neceſſary. 


« Witneſſes (provided the ſaid Conviction be affirmed 
« ax the next Quarter Seſſions) he ſhall be ipſo fa 


e caſhiered. | 


31. © Conſtables, c. having an Order from the Ad- 
% mirally, may quarter Officers and private Men in 
« Inns, Alchouſes, &c. but not in any private Houſes : 
nor ſhall any more private Billets be ordered at a 


„Time than there are effective Marines to be quar- 


« tered; and if any military Officer ſhall take upon 
ee himſelf to quarter Soldiers otherwiſe than directed 
« by the Act, he ſhall, on Conviction by the Oaths of 


ft Witneſſes, provided the ſame be affirmed as laſt 


e above mentioned, be diſabled to hold any military 
« Office. 


32. * If any Officer of a Garriſon, Regiment, Troop 
© or Company, ſhall wilfully detain the Pay of any 
Officer or Soldier, (Cloaths and all other juſt Al- 
&« lowances deducted) he ſhall forfeit, excluſive of his 
« Employment, 100 J. and in Default, to be com- 
© mitted to the common Gaol for fix Months without 
« Bail or Mainprize, and until he ſhall pay ſuch De- 


4 ficiency. The Conviction to be by Teſtimony of 


4 ;wwo Witneſſes before a General Court Martial. 


= 33- © Or if any Officers having received their Sol- 


ce diers? Pay ſhall refuſe to pay each non-commiſſioned 
t Officer and Soldier their reſpective Money when it 
« ſhall become due, and at the End of every two 


% Months to pay their weekly Arrears. 


* Drying Malt in Jeſs Time than Seſſion, or before Stewards of the 
vi by the Act, ſeventeen Leet, on the Oath of two Witneſſes, - 
Days in June, July and Auguſt, or Preſentment of 12 Men, to a Pe- 
and three Weeks during the reſt of nalty of 21. for every Quarter. 
the Year, ſubjeit; on Convittion at 


34. © Any 


* 


Where two Witneſſes neceſſary; 


* 
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1 Any Officer not giving Notice of Payment, and 25 m. 


* not paying immediately on producing the Account, 
© on Complaint and Oath by any #wo Witneſſes at the 
© Quarter Sefſions, and Certificate of the Juſtices 
« thereon, the Paymaſter ſhall ſatisfy ſuch Sums out 
t of the Arrears due to the ſaid Officer: or if none 
due, out of the next Subſiſtence Money, 


35. Every Officer, non-commiſſioned Officer or Pri- 
te vate, being accuſed of any capital Crime or Miſ- 
« demeanor which is puniſhable by the known Laws 
« of the Land ſhall be delivered over, by the com- 
* manding Officer (on Application made for that 
<« Purpoſe to the Civil Power:) and every Officer ne- 
ce glecting ſo to deliver, and thereof convicted, be- 
„fore two Juſtices, on the Oath of wo Witneſſes, 
« ſhall be caſhiered: provided the ſaid N e e be 


«* affirmed at the next Quarier Seſſions. 


0 


If any Perſon be inlifled as a 
Marine, he ſhall, within four Days 
but not ſooner than 24 Hours, be car- 
ried before the next Juſtice or Chief 


Magiſtrate, &c. (not being an Offi- 


cer of Marines) and may declare his 
Di/Jent to ſuch inlifting : and on 
Juch Declaration, after returning 
the inliſtiug Money, and paying 20 8. 
for the Charges, &c. he ball be 
diſcharged. But if he do not within 
24 Hours return ſuch Money, he 
Hall be detmed to have inliſted vo- 
luntarily: or if ſuch Perſon ſhall 
declare Jhar be voluntarily inlifted, 
the Fuſtice, &c. is required to cer- 


ae Shopheepers, &c. em- 
21 military Stores { excluſive 
amage being made good by 

to of their Goods and Chattelt,) 
on being convicted on the Oath of 
two Witne//es, before a general 


4M 4 


tify, &c. that ſuch Person is duly 
inliſted. And if any Perſon ſo certi- 
fied, &c. Hall refuſe to take the 
Oath of Fidelity before fuch ſaid 
Fuftice, &c. the Officer from whom 
he hath received the Money, &c. 
may detain him till he ſhail take it. 
And every Officer of Marines actin 

contrary thereto, on Proof, &c. ſhall 
be caſhiered, and utterly diſabled to 
bold any civil or military Employ- 
ment within the Kingdom, or in bis 
Majeſty's Service, on Conviftion by 


the "Oath of two Witneſſes before a 


general Court ib h 


Court Martial, ſhall fafeit 100 l. 


and on Default , Diftreſs be com- ts. 


mitted to the common Gaol for 
Months, and until the Deficien.y le 
paid. 


36. © For 


Ibid. 5 63, 


$ 44+ 


22 G. UL. . 4 
I 
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6 A. e. vii. | 
53. 


912. 


29 G. II. c. 25. 
113. 


3 G. II. c. 26. 
584.9. 


10 G. II. c. 31. 
93.15. 


14 G. III. 
c. 28. 


20 G, II. e. 25. 


Where two Witneſſes neceſſary; 


36. « For Words ſpoken againſt the King's Title ta 
* the Crown, Information muſt be before a Juſtice of 
e the Peace within three Days, the Proſecution within 


« three Months, and the Conviction on the Oath of 
44 1100 Wicneſſes. 


« Similar Proviſions are Ry by certain Aa. of 
de local Police: thus. 


37. * Annoyance to the Jury in Weſtminſter incurs a 


Penalty not exceeding 405. on Proof by io Wit- | 


6“ gneſſes. 


38. * Extortion of the High Bailiff of W:ftminſter or 
te his Officer, is ſubject to a Penalty of 40s. on Con- 
vic on by the Oath of zwo Witneſſes. 


39. © None but Freemen, except as in the Act ex- 
„ cepted, ſhall work any Boat upon the River of 


„ Thames between Graveſend and Windſor for Hire or 


© Gain, on penalty of forfeiting 101. and for Default 
* of Payment, Commitment (which is very remark- 
able) to the next common or public Forkbouſe or 
« Houſe of Corre&ion not exceeding one Month nor 


« Jeſs than fourteen Days, on Conviction by the ſame 
«® Teſtimony as in the other Inſtances in this Title 


« enumerated, 


40. Non · freemen working any Boat on the River 
« Thames forfeit 201. to the Rulers of the Warer- 
« men's Company for the uſe of the Poor, on Con- 
« viction by the Teſtimony of two Witneſſes, 


41, % Buildings contrary to the Regulations of the 
ce Act ſhall be deemed a Nuiſance, and the Builder ſhall 


enter into a Recognizance to abate or amend: or 


3 ag other - 


Where two Witneſſes neceſſary; ; 1268 


6 1 ſhall be cochmitted on 8 Oath of 1wo. 
« Witneſſes, until ſuch Building be * or 
* amended purſuant to the Act. 


42. © Any Wharfinger or Dealer in Coals uſing a „ 0. 111. c 244 
« Sack under 4 Feet in Length and 2 in Breadth, $ 23: 22, 23. 
« forfeits 51. for every ſuch Offence on Conviction 
1 on the Oath of /wo Witneſſes, 


43. © Any labouring Coal-meter uſing Sacks of leſs 


Ibid. 5 78. aa, 
* Dimenſions forfeits on the ſame Teſtimony, 405. * 
44. © Delivering falſe or counterfeit Tickets, or re- ma. f 16. as, 


ﬆ« ceiving Fees or Gratuity, and convicted on the 
% ſame Proof, forfeits (beſides Incapability) 51. 


45. Or making falſe Meaſure, and thereupon con- mi. 
victed as above expreſſed, | 


46. « And not meaſuring in the Manner directed; ibis. 5 18. 22, 
te and ſending without Notice to the pt a Coal- 
„6 meter or his Deputies. 


47. © If re- meaſured amount not to the Quantity m4 519. a2, 
e the Vender convicted on the Oath of 20 Wicnefles a 
F forfeits 51. 


| 48, « The labouring Meter, on like Proof forfeits 205. 15d. 


49. Coal Porter meaſuring for the Vender forfeits' wa. 
* on like Proof for every Buſhel 2 3. 6 d. 


“It may ſuffice to have ſaid thus much of Evidence 
before Juſtices of the Peace and other ſummary Ju- 
2 riſdictions, whether with regard to the Number of 


% Wit- 
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Where two Witneſſes neceſſary. 


„ Witnefſes or other Circumſtances of Proof and 


Rules in the Application, and ſetting forth of 
„ EviDENCE. | 


© The NExT Book is approptiated to sup ER - 


„ EMINENT JURISDICTION. 


Exp OF THE SEVENTH Book; 


BOOK VII. 


OF 
EVIDENCE 
BEFORE 
VTV 
OF 


PRE-EMINENT JURISDICTION 
ACCORDING TO 


THE COMMON LAW, 


— ——̃ à— 


« FT FAVING exhauſted the Enquiry concerning 
% the Evipence before the ordinary Juriſ- 


ce ditions of common Law it remains to ſpeak of a 


“ Judicature of tranſcendant Dignity : that of either 


% Hovusz of PARLIAMEN T: the Lonrps in their 


te general, the Commons in their eſpecial Capacity; 
«* in a Committee of Election, or of Evip Exc before 
Lethe King in his Court of Px IVV Councir. 


© The JupicaTurE before the Logps is either 
general or extraordinary, 


Original 
The general, oe 
J Appellate. 


« Original, as in Trial of a Member of their 0101 
„ Body ob a Bill found. 1 
| ;  Appetiate, 
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n the Cafe of 
Mr. Cootſey. 


1 "4 * - 


POP x. 
: * 12 1 
* + I * 
1 ” 


Of Evidence before the ordinary original Juriſdigion of 
the Hovsz of Log ps, 


1 e, as in other Caſes. 


* The extraordinary is by Im PEACHM ENT. 


« Of ConTEMPT it is not intended to ſpeak : other- 
te wiſe than by obſerving, that of thoſe committed in 
© the preſence of the Court they judge as do other 
« Courts, to prevent Diſturbance by Chaſtiſement. 
« And in like Manner of ſuch as are directly levelled 
« apainſt their Juriſdiction or their Proceedings. Of 
“ Afﬀronts to a Member not in his judicial Capacity 


or his Character as a Peer, but private, or in ſome 


public official Poſt, which if a Commoner, he might 
< equally have held, it was very lately debated, whe- 


et ther the Houſe ought to interfere ; or leave to a Trial 


« in the ordinary Courſe if the Party aggrieved ſhould 
« be inclined to ſue for Redreſs. And for the inter- 
„ ference by hearing Evidence and proceeding to 


wh Jodgment on the Complaint the Opinion was not 


As unanimous, 


e That was the Caſe of a Challenge to a Peer, a 
« Lord Lieutenant of a County, (which Office is alike 
« tenable by Commoners) for a Circumſtance in his 
Conduct as ſuch, by which the Party challenged 
e conceived himſelf to have been affronted. 


« We proceed to the general Caſes of ordinary 
&« Juriſdiction: and firſt the Ortcinar. 


CH AP. 10; 
Of the original ordinary Juriſdiction. 


1 In the Trial of a Peer for Felony the whole Syſtem 
* of the Mode of giving Evipence, the Extęut of the 
| . Obli— 
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5 E 2 * d - | = N ' 
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*- 
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* „ Obligation the Competence of the Species of Proof 
offered, is exactly the ſame as before any other Ju- 
« dicature of the Co Moꝝ Law. 
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133 T1 r. II. 
On the Mode of giving Evidence. 


& Thus, what has been before obſerved, Peers are Caſe of Lord 
« examined upon Oath. And thus the Biſhop of * 
c Oxford was examined on the Trial of Lord Maccleſ- 
te feld, which was by Impeachment for Miſdemeanor ; 


and Lord Barrington on a Trial by Indiment for 
a elony. . 


Tr. III. 
On the Obligation to give Evidence. 


« When examined as a Witneſs, a Peer muſt give Caſe of The 
© his full and unreſerved Anſwer to all Queſtions re- B's 
te lative to the Point in iſſue which a Commoner would * XI. 
ct have been bound to anſwer: and the Lord juſt 
te mentioned having on the Trial objected to the Diſ- 
« cloſure of confidential Communications relative to 
the Marriage of the Defendant, on the Suppoſition 
« that a Point of Delicacy and Honour required his 
* Silence, the Objection was over-ruled: and alchough 
ce the Counſel would have waived, the Court inlifted 
© on the Anſwer of the Witneſs ; /eft, as was remarked 
te by Lord Radnor, their Lordſhips ſhould have ſeemed 
© to have adhitted @ Rule of Proceeding (with regard to 
« Evidence) in that Court, which would not have been 
ce admitted in any inferior Court in the Kingdom. The 
e noble Lord was accordingly aſked, whether be knew 
« from Converſation with the Lady at the Bar that ſhe 
te vas married to the Earl of Briſtol, 


y 2 LM And 
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7 6. 


7. 243» 


The ordinary Juriſdicrion of the Houſe of Lords; 


e And it is obſervable; that the Senſe of the Houſe 
© being taken on Adjournment, whether the Queſtion 
* ſhould be put, the Lord High Steward on the 
* return of the Lords into the Houſe from their 
© Chamber of Parliament informed the Witneſs, in the 
ie ſame Manner as a Witneſs would have been in- 
formed in any other Court, that the Judgment of 
* the Houſe was, that be was bound by Law to an- 


« ſer all ſuch Queſtions as ſhould be put to bim. 


And Lord Camden, from the Dignity ef the Court 
te and importance of the Subjects of their Judicature, 
« drew an Argument à fortiori for the Right and 
20 ** Obligazzon to this Evidence. 


« And in the ſame Trial the Witneſs immediately 

te preceding, who was Mr. Hawkins the Surgeon, was 
g examined to the ſame Queſtion ; whether he knew 
« from any Information of either of the two Parties, 
* that they were married. And he objecting to this 
te Queſtion as relative to a Subject of profeſſional Con- 
« fidence, Lord Mansfield obſerved, that it might 
© fave an Adjournment (if no Lord differed in Opi- 
4 nion) if Mr. Hawkins ſhould underſtand from their 
« Lordſhips? Acquieſcence, that a Surgeon bas no Pri- 
« vilege to avoid giving Evidence in a Court of Juſtice 
tt cybere it is 4 material Queſtion in à civil or criminal 
« Cauſe, to know whether the Parties were married, or 
&« cobether a Child was born; though be came to that 
« Knowledge in the Courſe of bis Profeſſion. 


TI r. IV. | 

On the Admiſſibility of Evidence. 
« And in like Manner as to the tk. d and laſt 
© Point, the admiſſibility of Evidence. 


| according t6 the Common Law. 


< In the Caſe of the Lord Caflebaven the Queſtion 
« was, whether a Wife could be an Evidence againſt 
« her Huſband of a felonious Injury perpetrated 


4 againſt herſelf to which the Huiband was preſent, 
ec aiding and abetting. 


« Whether" the Wife could be an Evidence in 
« ſach Caſe ſome latter Caſes, and the general (ſup- 
ti poſed at leaſt) Policy of the Law may ſeem to have 

« put in Doubt. At leaſt, where the Proof of a 

© Charge ſomething ſimilar depended upon the Wife 


« only, it was given lately in charge to a Grand Fury 8 


te at the Aſſizes at Bury that they would not find the 
« Bill upon her fng/e Evidence, ' 


« However, the Queſtion and the Anſwer in that 
C Caſe of Lord Caſtlebaven evidently, as has been ob- 
ec ſeryed, || were both of a general Nature. Whether 
© the Wife in this Caſe might be a Witneſs againſt ber 
« Huſband, That ſhe might: for he was the Party 
« wronged: otherwiſe 2 might be abuſed (with Im- 

« punity.) 


* And in another Caſe, where if a Peer had any 
et Privilege different from a Commoner with regard to 
ie the admiſſibility of Evidence, or that Court had any 
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« Diſcretian to admit Evidence which another Court 


* could not have admitted, the Hardſhip of the Caſe, 
« and the /iteral Severity of the Objection would have 
« called it forth, the Evidence, for a defect of formal 
t Requiſite of Law, was not held to be receivable. 


« This was in a Caſe where a Peer indicted of 
15 Murther offered in his Defence a Witneſs convicted 


66 <* of 


R. v. Th+ Varl 
0 of Warwick, 
8 St. Tr. 


R. v. The Earl 
of Bri „ Feb, 
6, 1626. 


16 G. III. 
53. Arno 
1779. 744 


The ordinary Furiſdiftion of tht Houſe of Lords 


« of Menflaughter in killing the ſame Perſon for whoſe 
„ Murcher he ſtood indifted. © 


« The Witneſs whom be thus offered had not been 
& þyrnt in the Hand, nor obtained a Pardon under 


the Great Seal, though the Pardon had actually 
s paſſed the Privy Seal. 
« by the Houſe to the Opinion of the Jupezs. And 


The Queſtion was referred 


« Treby, C. J. delivered their Opinion: which unani- 
*« mouſly was, that burning in the Hand was a Con- 
dition upon which the legal Capacity depended : 
<« and till this performed, or diſcharged by the King's 
« Parden (compleated under the Great Seal) a Perſon 
© attainted of Felony (and ſuch Manflaugbter is) could 
e not be a Witneſs: (and this when as a Witneſs for 
© the Priſoner, if admitted, he could not have been 


% ſworn:) And he was accordingly not aimitted, 


« And earlier, in a Caſe where a ſingular Queſtion 
© had ariſen with regard to the Teſtimony of the King 
te being neceſſary to ſupport the Charge, the Loxps 


A late judicious and very humane 
Provifion of the Legiſlature has al- 
tered the Condition of Rehitution to 
Tefltimony (though perhaps one of the 
ſubſtituted Puniſhments is far from 
being clear of Objection) by provid- 
ing, that whereas the Puniſhment 
of burning in the Hand when any 
Perſon 1s convicted of Felony 
within Benefit of Clergy is often 
diſregarded and ineffectual, and 
ſometimes may fix a laſting Mark 
of Diſgrace and Infamy on Of- 
fenders who might otherwiſe 
become good Subjects and pro- 


fitable Members of the Common- 


_ -- 


5 I IO 


wealth, that any Perſon lawfully 
convicted of any Felony liable to ſuch 
Burning, may be puniſhed by a mode- 
rate Fine at the Diſcretion of the 
Court, except in the caſe of Man- 
ſlaughter, or by a public or private 
Whipping not more than three Times, 
and in the caſe of Female Offenders 
in the preſence of Females only : and 
that ſuch Fine or Whipping ſo im- 
poſed or inflifted ſhall have the like 
Effect, and Conſequences to "the 
Party with reſpe# to Diſcharge or 
Reſtitution to Capacity and Credit, 
Sc. as if the Burning had been 


inflited. _ . | 
< propoſed 


— Law. 


1 propoſed for the Conſideration of the J UDGES, 
e whether, in caſe of Treaſon or Felony the 1 8 
40  Teflimony were 10 be pr) or mot. 


« Whether Words ſpoken to | the Prince be after-. 


< wards is King make any Difſerexce or not. 


This latter Qveſtion ſeems founded on the Idea, 
that a kind of Right might have attached when 
the Teſtimany would have been clearly demandable 
* which might not afterward-be defeated by the De- 


evolution of the Crown on the Party who at the 


© Time, of the Fact to which the requiſite Teſti- 
% mony: has Reference might and muſt have been 
« a Witneſs if then called. That it was like an In- 
4 tereſt veſting in the Public for the neceſſary Fur- 
{+ therance of Juſtice; which having once veſted ſhould 


« not be diſplaced, This ſeems to have been the im- ; 
« plied Principle to which the ſecond ee te- 


40 W f 


= « What Nn upon * of lea] / 0 
« and conſtitutional Policy, have been the Anſwer and 


e the Deciſion ſeems not difficult to infer : not only 
« becauſe he would be a Witneſs in his own Cauſe; 


c would be "intereſted in Forfeitures and Fines, and 


ic exempt” from Penalties, whatever ſhould be his Teſ- 
« timony; but becauſe there exiſts no Mode by 


« which the Court could enforce an Anſwer to any 


« Point; either on the Side. which offers the Teſti. 


« mony or in Croſs-examination: with various other 


« Reaſons deducible by obvious Inference from 


Ko theſe, 


31 nder ſignify, that on the Intimation of 
* the King they forbear to give Anſwer to the general 


WEN Ro; 


- 


o 
= — x — oo .»0rL—— 


| Juriſdiction in the Hovsz of Londs! | 
« Outftions but that in any particular Queſtion which 


<< may ariſe in the Courſe of the Cauſe they will give 


« Anſwer according to their Conſciences. But the 
& Trial falling to the Ground no judicial Aer 


"+ appears to haye been Sven. 


Hardiage' Lett. 


Edit! 3. 
1791. p: 90. 


« Still the principle prevails: of conſidering the 
* Admiſſubility or Non-admiffibility of Evidence as de- 
te pending on the general Law; not upon the pariics- 
jar Judicature: and accordingly, as proper to be 
«* cleared of any Difficulty attending it by the Advice 
« of the Judges; whoſe Office it is ro know and to 
s declare the Competence of Evidence, ſuch as it is upon 


* general Grounds and Reaſons 'which apply to every 


Court of the Common Law); not being dependant 
* on the Practice of any one, but eſſential to that 


« Certainty and Clearneſs of Procedure wo alike 
© concerns all. | 


„ Thus it appears, has the Rules of nene 
* in the Houſe of Lords exerciſing its Judicature origi- 


* nally are the ſame as in the other edn 


CHAPTER III. 


On Evinznon | 
Before the Appellate Juriſdition 
Oh os ae: 
TRR Hovsz or Los DS. 


e ReſpeQting Evidence before the appellate J urif- 
« diction, the Rule is conciſely and clearly ftated in 


« a late Trad in theſe Terms. In Writs of Error the 
* mere Law i upon the Record, and there is no 
* Evidenge 


Of Evidence before the 1 Jolla, of the 1275 
| Hovse of Lonbs. 25 


Evidence which can have begun or been heard in 
part When the Court terminated: (this refers to 

« the Effect of Prorogation or Diſſolution on Im- 
e peachmeat.) In Appeals there may be a Queſtion | 

4 of mere Evidence; but then from the uniform Prac- 

« tice of the Court, if the Evidence was originally 

&« delivered, ore tenus, Nn yet laid before _ on a 

c written Statement Une 3 an 


aw II. 
50904 9 | 
5 * 1 Do EN C E 

IR 


Pn Econ wr xii ;, .- 


The general Rule has been long well underſtood 
« with reſpe& to this higheſt Act of the judicial Pour. 
* of the Hovusx of Lozvs... 

This Doctrine has been already noticed with 
“Reference to the Caſe of Sir Jobn Fenwick. 


“On an Impeachment'now depending, this Rule has 
o* in many Inſtances been applied. 4 „ 


CHAPTER I 
« And firſt with regard to rien Evidence. | any 
Tr: 1771 
155 Copy refuſed when Original producible.. 
i Copies of Letters being ſhewn to a V tneſi faig Tr. of Nes 


Haſtings, Eſq. 
45 to have paſſed from other Perſons to him, it was a4. ng 


6 objected by the Counſel for the poem that the 9 _ 
. ought to be produced.. | | 


4N2 « The 


n 
= = a = ts a <a Es — 
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SY of MEI befure be tatratrfingry urifdiein ; on 


” IMPEACHMENT. 
WRITTEN 


e The Md inſiſted on Behalf of the Commens, 
\ «6, that the Origina/s were ſuppreſſed, and therefore the 
t Copies were good Evidence. k 


The Counſel infiſted that before the Copies could 

e be read it was incumbent on the Mattagers to ſhew 

** that they had uſed due Diligence to ſearch for the 
* Originals. : 


The Witneſs ſaid he believed the Originals were 

2 6 defiroyed : and the Manager: ſtated that the Defend- 
* ant in his Defence to the Articles preſented to the 

* Houſe of Commons had edmitted, theſe Letters. 


_ © The Conſe! requeſted that the Managers would 
* point out in what part of the Defence theſe Letters 
« were admitted verbatim: if not, they objected to the 
« produlion of a Copy of Originals, unleſy proved to 


be an aatbentic Copy of ſuch Originals, 
ae 


— « The Managers mentioned that they wiſhed to have 

#9, 1199. 1 read a Letter of the Defendant which they could not - 
» find: but that there was an Ab/ra# kept at the 

india Houſe of all Letters received, by which they 

ic offered to prove the Exiſtence of that Letter: and 

© there was alſo a Copy of it in the Reports of the Se- 

te cret Committee of the Hovsz of Commons, which 

« though they could not prove, upon Oath, to have 

e been compared with the Original, and atteſted to be 

4 true Copy, they ſubmitted, under all the Cir- 

bo cumftances of the Caſe, was admifible Evidence. 


«The. 


— 


= my The Counſel for the Defendant.  objeted, hat 
it the printed Reports of the Houſe of Commons were not 


Evidence of the Contents of any Inſtruments with 


a "900 they had not been ſpecifically compared. 


The Hovsz aſked the Managers for the Con- 
© Koxs, whether the Report was printed from the 


& original Letter or from the Copy of it: and informed 


* them, that it would be neceſſary to prove ſirſt, that 


i ſuch a Letter did exiſt; next that the Original was 


& not to be found; and lzſtly, that the Paper pro- 


« duced was a Copy of the Original, till when, a Copy 
could not be * in Evidence. 


T 1 7. II. 


Parol Evidence not to be received for what is 29 97 8 


be in Writing. 


«A Witneſs bong examined as to his Memory of 
Orders given to him by the Defendant, it was ob- 
e jected, that they being written orders it ſhould be 
* enquired what was become of the Mriting, before 
te he were examined to his Memory : and he was ex- 


<« amined accordingly mar, + the Exiſtence of the 


6s written Orders. 


The Aer offering to _ the Bentele of 
« the Rajab Nuncomar in ſupport of a Charge con- 


5. 93 


n 


« cerning the Demeanor of the Defendant, and having 


<« ſtated that the ſaid Examination afterward came to 


e the Knowledge of the Defendant, and was by him 
0 een to the Court of Directors. | 
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3 


WRITTEN EIS 


% * 


ee eee ; 
n The Managers ſtating, thar'thry would lay be- 


ce fore the Houſe. an Account of a Tranſaction con- 


« tained in a Correſpondence, which Correſpondence 
<« was annexed to the Article of Charge as originally 


s preſented before the Houſe of Commons, and after- 
* wards admitted by the en in his Defence at 


«© the Bar of that Houſe. 


« The Counſel objected to the ProduBion of this 
Evidence, the Letters not being upon the Conſul- 
« tations of the Governor-General and Council of 
« Bengal, nor in any ſhape upon the Records of the 
« Faſt-India Company, and Captain Gordon, one of 
« the Parties to the ne beiog in Eng-" 
* land, 


« The fr ant for the Commons ſtated, that 
© they had already given in Evidence the Defence of 


Mr. Haſtings at the Bar of the Houſe of Commons, 


« to this Article of the Charge as originally preſented 
* there: that a part of that Defence, upon which the 


Commons relied was an Admiſſion of the Facts con- 


* tained in the Ze/ters now in Queſtion, they there- 


fore now tendered the Letters to explain what it was 


« that was admitted by Mr. Haſtings in that part of 

„his Defence, and contended, that for that purpoſe, 

and under thofe Circumſtances, the Letters as any 

s nexed to the above Article of Charge were the oe 
« poſſible Evidence that could be produced. 


« The Hovss obſerved, the firſt Step was, for the 


% Managers to read that part of Mr. Hzſft:ngs's De- 


< fence upon which they founded their Rrght to pro- 

« duce the Evidence; and then the Queſtion would 

« ariſe whether that Right weie or ill founded. 
55 An 


Of Evidence: on Impeachment. 


127% 


* An Extract from * Na was recodingly | 


© read, 


The count for the Defendatit ſaid, the would 


not inſiſt upon their Objection. 


„ And, they afterwatd” added; that they. did not 
© mean to admit the Exiftence of the Letters: but 
« that they might be read in Evidence as a written Pa. 


* 697% 


per annexed to the Charge, and upon which in his ; 


« Defence, Mr. Haſtings had commented; but that as 


Evidence of the Exiſtence of the Letters, they con- 


« ceived the Managers for the Commons were not en- 
* titled to read them. 


| Br. P 
Queſtion of Documents offered as Evidence by Anion 


* The Managers for the Commons offered to pro-. 
% duce certain official Documents properly. atteſted,. 


< relative to the receipt of one Lack of Rupees by 
ie Mr, Haſtings; ſtating, that they were tranſmitted 
te by Mr. Goring to the Board of Council at Calcutta, 


« received by them, recorded without any Objection 
on the part of Mr. Haſtings, and by him tranſ- 
* mitted, likewiſe without any Objection, to the 


C Court of Directors. 


The Counſel for the Defendant objected to the 

te ſame, as being a voluntary Tranſmiſſion of Papers, 
gt Evidence in themſclves, and not W all 
* any Conduct of Mr. Haſtings. 


2 TIS Managers being heard in Anſwer; 401 the 


„ Counſel in Reply, the Hovsz adjourned to the 


112 N Parliament: and on their Return the 
4 N4 , he 
4 
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Of Evidence o Impeathinent. 
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= CC | Chancellor 1 the Reſolution of the 
HFouſe, that the ſaid Papers ofivred in Evidence 


t ought not to be a, 


The Mimapeis for the Commons ſtated, that not 
« knowing the Grounds on which the Houſe had de- 


at termined the above Documents to be inadmiſſible, 
* they muſt ſuppoſe it ro be in the Light they had 


« offered them. They wiſhed therefore to know, 
% Whether as the Mummy Begum had tranſmitted, un- 
der her own Hand, to a Commiſſioner appointed 
« by the Board, and therefore by Mr. Hoſftings him- 
ſelf, the laſt Document, they were at liberty now to 
read an original Letter, under the Hand and Seal of 
« the Munny Begum, ſigned by the Nabob, and tranſ- 
<« mitted by Mr. Goring to the Board, to ſhew that 
te the Mummy Begum, never, at any n varied from 


„ che above Teſtimony. 
8 The Housz informed the Managers for the 


& Commons that. the Papers offered in Evidence 


© could not be produced in that light, 


© The Managers then informed | the Houſe, that 


they would next produce a Witneſs to authenticate 


« an original Perfian Paper delivered by the Munny 


* Begum to Mr. Goring, under her own Stal, to prove 


« that Mr. Haſtings had received one Lack and a half 


<« of Rupees, under colour of an Entertainment. 


„A Witneſs was then called to prove a Converſa- 
« tion with the Munny Begum relative to this Point 
to which the faid Witneſs was produced as a. 
Patty. | 
The 


. Of Evidence on Impeachment. 
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„The Counſel for the Defendant objefted to Evi- 6. 


« Jence of any Converſation with the Munny Begum, 
Mr. Haſtings not being preſent. 


The Queſtion was generally put by the Mana. 3194 


« gers, Whether the Witnefs had any Converſazion 
22 with the Munny Begum upon any Subject ? . 


It was objected to by the Counſel for rhe 2 
&« ant on the ſame Ground. 


« The Queſtion was then gerecht md to the Re- 


* 1 of any Papers from her. 


'« The Counſel objected to the Production of any | 


Paper not delivered in Mr. Haſtings? Preſence, and 
the Contents read to him. 


« The ans then ſtated that the original In- 


4 ſtrument, under the Seal of the Munny Begun hav- 


ing been rejected when offered upon the Grounds 
< before ſtated, they ſhould now propoſe to offer it, 
« upon the Ground of its being an original Inſtrument 
c duly authenticated under the Seal of the Munny 


Begum, and atteſted by the Nabab; it being con- 


© traty to the Cuſt om of that Country for Women of 
* Rank to appear in Public, or to take an Oath. 


« To prove this Cuſtom they defired the Witneſs 


might be aſked, Whether according to the Cuſtom 
« of that Country a Woman can perſonally appear in 
© public to give Evidence, | 1 


« The Counſel. for the Defeudant ſtated, that they 


e conſidered the Queſtion as immaterial ; objecting | 


«however, that as the Evidence itſelf was not _ 
* Oath it could not be read. 


6 The 
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„ The Housz informed the Managers, that; ſup⸗ 


« poling the Cuſtom to be as ſtated; it was impoſſi- 


e ble the Paper, as deſcribed; could be read in Evi- 
5 "Mee againſt the Defendant. 


«A Per ian Paper purporting to be 2 Lis from 


© the Aung Begun, and a Tranſlation thereof having 


« been offered, 


& On Deliberation, the Houſe reſolved. that the 
te ſaid Letter and Tranſlation owght not to be read. 


-- © The Managers offered to produce certain official 


Accounts under Seal of the Begum, atteſted by the 


« Nabob, tranſmitted to the Board at Calcutta, re- 


4 ceived by them, and recorded, without objection, 


« from Mr. Haſtings; contending that the re. appoint- 


« ment of the Begum, by the Defendant, after theſe | 


4 Accounts, was ſufficient Ground to entitle them to 


be read. 


The Houſe, on Deliberation, reſolved, that the 
Accounts offered in Evidence by the Managers for 


e the Commons, ought nt to be read. 


Pons arifing from the particular Nature of the 


written Wines in Prock EDIN GS by ragen. 


ME NT. 
5 T1 r. VI. 
"STE en for · the Commons informed the 


« Houſe that they had obſerved a great many Errors 


< in the courſe of the printed Evidence; and ſubmitted 


* to the Houſe in what Manner they might belt be 
© corrected. 


To which it was OTE by the 1 that in 


point of e it could only be done by re- 


* * examining 


O Evidence on Impeachment: 


* examining the Witneſſes to the Paſſages which were 
0 ſuppoſed to be erroneous. * | 


TH The Managers for the Commons offered: to read 
n Paper on the Ground of its being en, ene 
in the Appendix. 


The Counſel for 1 Defendant contended, that 
sit was open to them, notwithſtanding, to object to 
* any Thing contained in the Appendix if eh on- 
wt able, when it came to be applied as Evidence. 


fi „The Hovss obſerved, That when the Queſtion 
« * about reading Evidence originally came on, the 
Counſel for the Defendant objected that Parcel of 
* a Writing could not be read without reading the 


« whole; upon the clear Rule of Law in this Reſpect; 


and as it was underſtood that the reſt might be mate- 
tial in ſubſequent Parts of the Accuſation and De- 
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＋ Togo. | 


e 


4 fence, it was ſettled, that the whole of the Paper or 


„Document, as far as it related to the ſubje& Mat- 

« ter in Queſtion ſhould be introduced in an Appen- 

dix. It would not be underſtood therefore, that 

e becauſe the Parties were nat accurate enough to 

point out the objectionable Parts of the Evidence 

. « ax the time, that they ſhould ENT ve en- 
« tirely e e Xx 


EET. VII. 


« We are now led to Inſtances of the loweſt written | 


tt Evidence on-Impeachment : ſuch as is either not ad- 


e miſſible at all, or not where the direct parol Evidence 


e can be had. 0 3 


| 1 not taken on Oath, Se. 
« The Counſcl objected: Firft, becauſe the ſaid 


Examination was not taken upon Oath, Secondly, 
© becauſe 


, 


p- 1115 
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« becauſe it was taken in the Abſence of Mr. Haſtings 


44 Thirdly, as being a Proceeding before an incompetent 
Juriſdiction; and /afy, that the ſaid Rajah Nuncomar 
© was afterward convicted of a Forgery, committed 


* prior to the ſaid Examination being taken. 
_ * The Loxvps being in their Places the Hauſe re- 


« ſumed, and the Defendant appearing at the Bar, the 
Lon CHANCELLOR faid,—Gentlemen Managers for 
the Commons, and you, Gentlemen who are of 


*« Counſel for the Defendant, the Lords have come to 
te this Reſolutionz That the Examination of Nundco- 


mar, and the reſt of the Proceedings of the Coun- 


« ſellors on the 1th of March 1775, after Mr. Haſ- 


© tings left the Council, ought act to be read; and 
© this Reſolution they have commanded” me to com- 


* municate. 
T 17. VIII. 


| Aﬀedavit of @ Witneſs perſonally examinable, red. 
« The Afidavit* of Mr. Yanfittart being offered in 


« Evidence, the Counſel objected, and the Managers 
were informed, that the proper Mode of proving 


« the Fact would be, to call Mr, Vanſiitart himſelf. 


« They then offered to read the Affidavit of Mr. 
cc Lane to the ſame Point; entered on the ſame Con- 


| « ſulration; | 


— 


| * I feiiler Prize occarrad is the brary, PER fi diſtin- 
Caſe of Dr. PxixsT TZI againf 55 uiſbed for its Excellence and its 


the Hundred to recover the Damages Uſe, and his Manuſcripts, 4 
eccafioned by that dreadful Riot . Certificate by Dy. Heberden to the 
Birmingham, in which a Set Value of ſome of the Articles was 


off deluded and deſperate Incendi- undd, but rad. 


aries deftroyed bis Hine, bis Li- 4 * 
5 | 1 ne 


IL 


| Of Kine on Impeachment, 


« The Counſel for the Defendant objected on 0 
| e | 


1 The * 8 aſked, whether any . 

ent was done at the Conſultation at which the above » 
« Afﬀidavits were produced, deſired an Extract might 
** be read, which was read accordingly, 


cc Ie is otherwiſe. of public Documents: and ac- 
# EY where 


The Managers propoſed: to read the Opinion of 5 74 


the Judges of the Supreme Court of Calcutta, on a 


Queſtion of Sovereignty, on an * at the 


e ſuit of Mr. Haſtings, 


«On Deliberation, the ſame was ordered to be ac- 7 Jew 


F cordingly read. 


CHAPTER II. 
. 
| oY 'T iT; I. 
| 1 of Witneſs propter Fidem publicam. 


« A Witneſs being examined who drew up the 
Defence of Mr. Haſtings, and the Queſtion propoſed 

* to him, What Diſcourſe he 1955 wich Mr. ö at 
* the Time ? 


„ The Hovss informed the Managers that where a 
« Perſon was employed by another to draw his De- 
N fence, it was not competent to aſk what Converſation 


* paſſed eg him and the Perſon who employed 
. . him. 


p. 1173, 
ee 15 


1789. 
p. 1075. 


p. 1046, 
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Of . Evidence on. Impeachment. 


ON WAITTEN 


— 


_Tr T. II. ; 


ConvenzarION 5 in the Abſence 71 the Defendant. 


„A Witneſs being examined as to a Converſation 
in the Abſence of the Defendant, his Counſel ob- 
« jected againſt this as no Evidence.” 


TI r. III. 


AGENCY. 


„A Witneſs being examined as to Inftrufions 
c from the Defendant, the Counſel objected that the 
% Witneſs could not be compelled to produce them. 


* The Managers for the Commons ſaid they gave 
« the Witneſs Notice to queen! it — the 


* next Day. 


The Counſel for the Defendant ſaid, hat would be 
accompanied with the Objection already made. 


Par. 2. 
On Parol Evidence of written — 


* At the ſame Time Objection was made to giving 
«© parol Evidence concerning Juſtructions, the Mana- 
« gers having ſtated the Inſtructions to be in 
10 Writing.“ 
7 e. 


Queſtion diſqualifying a Witneſs on | the Part of 106 
| producing bim. 


Reference big been made alas to this The 
« Point aroſe on a Ove put to a Witneſs, Whe- 
| , ther 


\ 


/ Evidence on Impeachment. © - 2287 


ce ther he had ever been examined before a Committee © 
. a che un of Commons? 


. And on his Anſwer in the Affirmative, 2 WY 
„ was propoſed to bim concerning it.“ 


%, And the Counſel haying been heard on this Ob- 
« jection, and the Managers in Reply, the Houle ad- 
£«c journed.“ 92 a : 


* The Hovsz being reſumed, the Manage were . 
« informed, that it was not competent to put the IG 1788. 


tion laſt propoſed to the Wuneſs. 


Tbe Managers, with a Proteſtation of Right to Þ 39. 


* put the Queſtion, waived it, and 1 on 


te their Evidence, 


'T 17. V. 
ReLtvancy of Queſtion. 
© On a Queſtion put by the Managers they were 
« defired to point out, before putting it, the Relevancy 
* of it to the Charge againſt the Defendant.” 


SECTION... 
. 2 : 
E V. I DH NC E 
Before COMMITTEES of ELecTioN ; 15 


IN 
The Hovsz of Commons. Ws | 


N Queſtions. before Committees of Ele8ion'i in the 
** Hovsz of Commons, the Evipznce, by the 


** celebrated Statute commonly called Mr. Gz EN ® Anno 1770, 


6e * | 10G. III. c. 16. 
VILLE 3 Bill, 18 On OaTH. "$27 ys. ' for ſeven Years 

| 0 We Perp. by 
. 14 G. III. c. 15. 


Evipz ver before COMMITTEES of Bi.zorrON, 
WRITTEN, 


ce We ſhall confider the Points FI have been de- 
* termined according to their general Diviſion as re- 


3 * lative to written and urwvritten Evidence. 


CHAPTER 1. 


Of EvIDENCE of AcTs authenticated by PuBLic 
Orxicers. | 


« The Counſel for the Petitioner, Mr. Dewar, 


& offered to produce the Poll taken by the Conftable 


in order to prove, that a large Majority of all 


« the Electors of Crictlade would have voted for him, 
« and if that could be ſhewn, he muſt be declared ny 
i Sound, 
T IT. II. 
Poll before a Conſtable. © 
* To this it was objected, 


That the Evidence was inadmiſible, the Pol not 
having been taken before a legal returning Officer, \ 


There were other Objections, ſuch as that this 
« Poll was not mentioned in the Petition; that it 
* could not aſcertain the Proportion of Electors in 
the Intereſt of the Petitioners, fince none of Mr. 
« Peach's Friends (the other Petitioner) had polled, 
and that they could not be obliged to attend or 
vote on that Occaſion, as they had not been, and 


2 could not have been, ſummoned according to 


oc Law. 
t Beſides that the two latter objections are in a 


* great Meaſure dependant on the firſt; the firſt is 


* that which belongs to the Head of Evidence ſtated 
« in this Title, and the others are only here mentioned 
* as a Ground of Inference what Point may be ſup- 

2 | 4 « poſed 


FyiD ze before CommiTTE ES of ELECT10N: 


Port raken before the Conſtable. | 


© poſed principally to have weighed in the PO 
6 of the Committee, + 


« To the Objection it was replied, that the Con- 
« fable's Poll was, on this Occaſion, the def Evi- 
* dence that could be given of the Fact: much bet- 
ster than the viva voce Teſtimony of the Perſons 


* who had polled. could be: ſeeing, that ſince that 
« Time they had been expoſed to Influence, and might 
t have been practiſed upon by the other Candidates. 


« That in this very Borough a Caſe circumſtanced 


« like the preſent had happened. The returning Offi- 


cer, under pretence of Danger, cloſed the Poll be- 
<« fore all the Electors had voted. The returning Offi- 
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April, 1689. 


dc cer had refuſed to renew the Poll; on which it was 


ee continued by the Conſtable. The Houſe allowed 


« the Conftable's Poll: and co to it declared 
te the Election. 


« That a ill ane Caſe was thi of Liverpool. 


« On that Caſe, Witneſſes being examined as to 
© the Mayor's withdrawing himſelf from the place of 
« Polling, before he had taken the Suffrages of ſeveral 
« Perſons who tendered their Votes for the Petitioner, 
„ and one Henry Orme being called and examined, 
and producing a Liſt taken by him of divers Per- 
- « ſons who gave their Votes for the Petitioner after 
« the Mayor left the Place of Polling, and the Coun- 
« ſel for the fitting Member objecting againſt the ad- 
« miſſion of ſuch Evidence, the Houſe reſolved, That 
«.the Paper produced by Henry Orme, containing a 


« Lift taken by him of Perſons who voted for the 
Vor, IV. 40 Pe- 


| EviDzxcs before CommTTEES of EI ICTIOu. 


&« Petitioner after the Mayor leſt the Place of Polling 
* be admitted as Evidence . | | 


© That this Jatter Caſe could. not be explained e on 


dee the ground of an Admiſſion by Conſent; as only 


1 Geo. II. 


£ % 
* — 


© gne Side had then voted. Yet the Houſe admitted 


<< the Poll chen taken, though * a Fury Perſon, to 
« bets ware in ace 55 


115 « To their Bol: to his; Point: the Counſel for 
Mr. Peach took Notice of a. DiſtinQion from the 
< Caſe of 1689, ariſing from the Time: for that now 


4 it was more neceſſary that the /ega/ returning Offi- 


cet ſhould take the Poll, ſince by the Statuie every 


Voter is liable to have the Bribery. Oath tendeted to 


te him; which he is to take before the returning Offi- 
« cer, or others legally deputed by him. 


That this Oath the Conſtable could not adminiſter: 
«6 22 therefore could not be es as CAPRI of 


«© The 8 Reporter has obſerved in a Note, 


8 that the Act of Geo. II. took place as in the Mar- 


« vin. That the Writ in the Liverpool Caſe, which 
cc was on a Vacancy, was ordered near {fix Weeks pre- 
e cedifig, ſo that the Election probably happened 
& before the Act was to take place: and that there- 
<« fore the Diſtin&tion taken by _ EI? for 


cc * Peach "PRI ro both Mong 


e The e ay ae fag Deliberation; 
< reſolved, That -the- ag "_ e NOT 10 
* in Evidence. 2 


= 


Ther | 


- MA 


FP CounT7nEs of Exacrion , Iogt 


M1 i 1 Cory, 1 T Hweigohs e 


46 +2 


RAT E-Boo; 8 o allg. tf f 


3 They. "reſolved likewiſe, That parol "Exidence p. 314. 
Cy ſhould not be admitied to prove what Per ſons polled 


RF 5 ante} onde bt arid 75 
. * Finally, they reported by their Chairman, to the # 


ö 0 Houſe, that they had determined, that neitber 
% Mr. Peach ner Mr. Dewar were duly returned; » 
te that the laſt Elecbion for the Borough "of Cricklade'wa 
18 4 void Eleftion.- 
” . {FX 4 


| Tir. itt. 
Evidence of Admiſſion. as Freemen. | | | 


« In the Caſe of Sudbury it Was contended that Dougl. II. 
te nothing but ſtamped Admiſſions could be legal Evidence eh 
© of a Perſon's Peing « a Freeman. 


: 
: [ 


On the other Side the Colt forthe ons Caſe of Sudbury, 
* contended, that ſuch mare el no! geen bay a 


rn 
> 


_ ce. They relied, 8 y Ts | 2 | x, F 14 1 5 y To he 2 


« On the joint ConſtruRtion of the two following 
&, Reſolves: Ene AY 47 


* 4 24 * 1 
ener 1% 


Fe Reſolved, That the 80 nd of Feed born after 6 5· 133» 
4 their F athers were made free, and thoſe thac have | 
e ſerved Apprenticeſhips in the Borough of Sudbury 
« in the County of Suffolk, have a Right to vote in 
te election of Members to ſerve in Parliament in the 
« ſaid Borough, without any Admiſſion in Form to their 
&« Freedom, or taking the Oath of Thames: 005 
402 | * Reſolved, 


* 132. 


b De. 170. 44 


p. 139. 


"'Evipzxce before Couuir r ERS of EtzcTiOn, 


* Reſolved, That the Right of Election of Bur- 
geſſes to ſerve in Parliament for the Borough of 
. * Sudbury in the County of Suffolt, is only in the Sons 

of Freemen born after their Fathers were made free, 

* and in ſuch as have ſerved ſeven Years Appreatice- 

bh Map, or are made Freemen by Redemption. 


watt The Counſel for * Petitioners contended, that 
5 the lalier of theſe. two Reſolutions was merely expla- 


«« xalory/of the former. | : 
Many were rejected who voted for the Petitioners 
« becauſe they did not produce Evidence of their Ad- 


© miſſion to their Freedom, (ſuch as it has been already 


<« ſtated the Counſel for the fitting Members con- 


e tended was neceſſary) enrolled upon Sues on the 
Books of the Corporation. 


« If the latter Reſolve was explanatory of the for- 


cc mer, that Objection muſt fall to the Ground, and 


tit would be only neceſſaty for the Perſons to ſhe w 
<« that they came within the Deſcription of one or 
* other of the two Claſſes mentioned in the Reſo- 


6c lution. 


That the ſecond Reſolve was no more 4 ex- 
« planatory of the. firſt, it was contended would ap- 


| « pear from the Hiſtory of the two 2 0 as ſtated 


40 on the Joux NALS, | 


KL The conflant Uſage was FW of Abe Per- 


' ſons having a Title by Birth to exerciſe all the 
Rights of F reemen wit bout any 3 dart 


af Sampl. 


c« On 


Evidince of Admiſſion as Freemen. 


._ « On the other Hand, ſor the fuing Members it 1 


* was inſiſted, that the Reſolve of the '6th. December, 
* 1503, was a complete independent Determination: 
_< that it does not refer to the former; that ſo far from 
« being a mere Commentary on the former, it de- 
« clarcs the right of voting in a Claſs of | Perſons 
« not mentioned in that. But if it be independent of 
| 4 the former, it is the /aft Reſolve within the meaning 
*« of the Statute; that Perſons therefore, claimirg 
* to vote under that Determination, mult prove that 
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«* they are completely Freemen; which they cannot 398 


« be without Admiſſion, and that the only legal Evi- | 
« dence of Admiſſion is Enrollment er W * the 


*« Books of the Corporation. 


Ana Reply to this the Counſel for the Petitioners. 


« alledged, that if the latter Reſolution bad been de- 
ſigned to repeal the former, by which Admiſſions in 


% Form were declared wot to be neceſſary, it would is 5 


« certainly have contained direct Words expreſſive of 
* ſuch intended Alteration. That the conſtant 
Practice ſhews the uniform | Senſe of the Borough 
* that ir did not ot repeal the Fc Reſolve, | be Bl 


That the Votes geg were even within a | 


1 ſecond Reſolution entitled to be received. For it 
vas not neceſſary they ſhould prove any Admiſſion 
* of their own; it was ſufficient if they proved, that 


« their Fathers were made free, and this they were 
** ready to have done when they demanded to be en- 
« rolled, by proving that their Fathers - cooſtantly - 


« 2xerciſed and enjoyed the Rights of Freemen. 


„That nothing of Enrollment upon Stamps was ne- 


« ceſſarily ata in the Words made free s that the 
Kt 4 O 3 Modi 


Þ 15S - 
4 7 


| $156. 


c. 21.4 4. 
Contin. by 


'$ and 9 W. III. 
C. 20. - 12. 


c. 25. § 39. 


38. III. c. 46. 
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S W. & M. 4 


9 and io W.HL 


Evib ENR befere:CommTTEss of 'ELtcTiON. 


% Mode of making Freemen varies' in different Bo- 
4.xovehs; and that in this it was not the Practice of 
the Borough to require Admiſſion on 'Sramps : And 
„that the Hlouſe im peak ing of Perſons made free, 
mull be underſtood to refer to the eſtabliſhed 


„Ulage of the r- * Cale "Was: r 
T6 hem 


a 28 of chat, ſo 3 Streſs having been laid. on 
« * Enrolimens upon Stamps on the Buoks of the Corpo» 


< ration, as if that were the only legal Ev:dence, it 


| « would, be neceſſary, to take a_ View. of the Pro- 


10 ers; and. Change of the Stamp Laws, ſo far as. they 
edded this Queſtion, 


23 * 


dk That by the two ſirſt Statutes, in the Reign of 

« Willigm, a Duty was grapted by the frff upon 
« Admiſſion into. a, Corporation of one Shilling for 
e every, Skig, Sheet, or Piece of Paper, upon uh ch 


4 ſuch Admiſſion ſhould be entered, and by the latter of 


« the tO Acts, after adding another Shilling Duty, it 
vas enacted that ſuch Admiſions ſhould not be 
« pleaded. or gwen in Evidence in any Court, fill they 
« were ſtamped: and after they had been written 
without a Stamp, the Duty, and a Penalty of 'five 
* Pounds was 10 be paid, and the Stamp put, be- 
« fore they could be pleaded, een in ere or . 
6 I” to be good. p 
1 > | 
i 1 The latter Act required al Admilions to be | 
ec Rawped. 


x 


"Abs on died the W Reign be 
rum Were TO” and the former Duties re- 
* << pealed. 


: 


103 Evidence of Admiſſion. 


. pealed. The cauſe of the Repeal is recited to be 
«. Frauds in conſequence of the Duties being on the 
t Admiſſions and not on the Entries of ſuch Admiſ- 
ions on the Books, of the Corporation. Bat this Act 
goes not, like the former, require that former, Ad- 
*© miſſions [ſhould be 1 or that "0p ow” 
be entered on 0 Baal. 


os That * rkg part of ha arch bee el 
« in the uncontroverted.Enjayment of their Freedom 
before the laſt mentioned Act. That they were 
<« therefore nat called upon to prove their Freedom by 
amp d Admiſſions in the Books of the Corporation. 
That as to them, the true Evidence would be Ad- 
e miſſions on Slips of parchment duly ſtamped : put 
«5. that ſince the Reſolutions of 1702 and 1703, the 
Corporation never gave ſucb. Slips of Parchment, 
10 * not on Stamp, importing that the Bearer was 
Freeman of Sudbury, were the only Inſtruments 
«, in Uſe. That, however in their Books relating to 
« Rights of Common, they have kept annual Lifts 
| « « of F reemen,. who, under an excluſive Right as ſuch, 


« « kept their Cattle on the Common; and alſo of 
« thoſe Freemen who, not having Cattle, received their 


« Share of the Commonage Money. That by. no 
« Law whatever theſe Books need to be ſtamped; 
« and therefore they may be read in Evidence. And 
«7 that neither can any reaſonable Objection be made 
« to the parol Teſtimony giyen before the Committee. 
That ſit has never been determined that according 
« to the Stamp Laws where no Admiſſions on Stamps 
q are to be found, other Evidence ſhall not be ad- 
02 © mitted to prove a Man to be a Freeman. 


40 4 « That 
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R. v. Reeks, 
2 LA. Raym. 
1446. 


'Evivznce before ComutTTERs of ELzcT10N. 


That the general Rule of Law requires that Evi. 


* Jence ſnall not be given of any Thing of which ber- 


« ter Evidence might have been produced and is not 


produced; but that when what would have been 


better Evidence can not be found, it is alſo the 


« Rule that the next beſt Evidence ſhall then be ad- 
* mitted. And that this Rule, being derived from 


the Principles of Common Senſe, is not peculiar to 
« the Laws of this Country; but is alſo a Role of 


et the Civil Law. They then quoted the Caſe of the 


« Poet Archias, and the Paſſage from CicxR O, quoted 
in the beginning of this Work, and ſtared the In- 


e convenience” if the contrary Rule were to prevail, 


from the OT aaa 1 lofluence and e 
15 deut. | 


« And they argued, that from the Titles wal whole 
Tenor of the Stamp Acts it is obvious that they 
« were meant only as Revenue Laws, and not to ſtop 
© or affect the Courſe of legal Evidence. That this 
« was ſo much the Caſe, that where an Admiſſion 


does exiſt, but unflamped, the Eniry of Admiſſion | 
_ * irſelf, may, unfamped, be given in Evidence on pay- 


« ing the Penalty, and producing a Certificate thereof. 
« That in ſhort all the Operation of the Stamp Laws 
« is, that if an Inſtrument or Entry of Admiſſion be 
* not ſtamped, (or the Penalties, at leaſt, paid) it 
* ſhall not be of any Advantage to the Perſon toward 
&« proving his Right of Freedom. That it does not 
* go farther and ſay that ſuch Perſon ſhall be pre- 
* cluded from all other Means of n his Right | 
« of Freedem. 


« That, 


Evidence of Admiſſion. | 


That with Regard to the Sons of Freemen whoſe 
« Fathers died in the Exerciſe of their Freedom, if 


« Enrollment on Stamp were neceſſary as to them, the 


& Law would preſume it: eſpecially when the Sons, on 
« ſo juſt a Ground, had demanded to be alerted 
* and enrolled, and were refuſed. 
* | 
„The CommiTTzz determined for the Petitioners. 


« From the Numbers on the Poll, and the relative | 


«© Situation of the Candidates, this neceJary Inference 
Uh. deduced by the Reporter. That if the Com- 
te mittee had thought Admiſſions on Stamps on the 
* Corporation. Boots were neceſſary to eſtabliſh. the 
« Right of Voting to all who had been tejected, theit 


« Deciſion could not have been in favour of the, two 


« petitioning Candidates. 


And that on the whole, the Determination p- 
« pears neceſſarily to have required thus much at leaſt : 


P* 374+ 


% That Perſons who derived their Claim to their © 


« Freedom from the antecedent Title of Birth, who 
© had exerciſed all the Rights of Freemen, and that 
« of voting for Members of Parliament among the 
« reſt, for twenty Years and upwards before the laſt 
Election, who had demanded to be enrolled, (and 


« offered to prove that at their Birth their Fathers 


d exerciſed and enjoyed the Rights and Franchiſes of 


* Freemen,) but were refuſed, had a Right to vote, 


though they could not produce Evidence of their | 


* Admiſſion exrolled. on yy, 


* 
* 
- 


. 
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| ee 


, 


EviDENCE before CommTTzRs of ELzcTion, 


1 i 7 
1 2. 


. « Thete were two Claſſes of Voters in this: 1 Bl, 


« of 'whom thoſe in the firſt of the ſaid Claſſes had | 
their Admiſſions nter on nen during n Poll. 


The Admiſſions of thoſe in ahe latter of theſe Claſs 
t dere not entered till = the Election. 


be Obeeion with regard tothe fr of theta was 
e ptincipally founded on a ſuppoſed Irregularity in 


the Entries on Stamps made during the Poll: for 


that they were not made by the Town Clerk: and 


that proper Enquiries were not made conceraing the 
„entity of the Perſons; but ihat they were enrolled 


4 in the famped Corporation Book and admitted to 


« poll, if their Names appeared in Freſentments with 
© the Letter S ſubjoined. 


CI The CommtTEs, however, determined the ab- 
« firat Queſtion : and ſubjoined a Qualification to 
« their Reſolve in order to prevent any Inference 
that they tr cant to tie up. the Counſel for the Peti- 


* xoners from calling in Queſtion the Right of Per- 
« ſons in the firſt of thele two Claſſes of Voters on the 


« Groynds of their being in Fact different Perſons 
« « from thoſe whoſe Hanes apprared on the Preſent- 
40 ments. 


. r $7 4 TTY * 47 * 4 - 


The Reſolution as "dei by the "Clit to 
a PY. Canna 1 4 > ent ©4126. 2 


„ Reſolved, That the Voters whoſe Admiſſions were 
« ſtamped during the Poll prior to their voting are to 
« be admitted as legal Voters at this Election. 


% 


The 


ere 


e 
* 


Der: 


nn 


— 
——— 


Evidence of Admiſſioon. 


The Parties ate to underſtand that this Reſolution 


1 & goes merely to the Legality of the ſtamping, the 
« Admiſſions during the Poll, before the Voters had 


| « * polled, and not to any other Right whatever. 


With reſpect to thoſe of the later 0 the two 


p- 208. 


* Claſſes, the Counſel for the Petitioner contended, 


* that by the Acts of Parliament a Man can not give 


„his Admiſſion in Evidence vnleſs it be Aamped; and 
„„ that this being the 'teft Evidence of his Right, it 
© muſt be proved, that it has not been in bis Power 
* to obtain it, otherwiſe no other Evidence, of an in- 


« ferior Sort, can be received. That as the Perſons 


„ whulte Admiſſions were entered on Stamps AFTER 
* they polled did not give, and could not have given, 
his beſt Evidence to the Mayor, he ought a to have 
rejected their Votes. That if be could not legally 
receive them at the Poll it was the Duty of the Com- 
ce nittee to tcjc ct them; ſince with regard to the Right 
« of each Individual againſt whom this Objectign was 
% made, the Committee were in fact fitting in Judg- 
* ment on the ſame Cauſe on which the Mayor, as 

2 ann 1 decided a at De e 1 


200 On: the Part of the fun Medhber i it was' "inſiſted, | 
« that where. a Stamp is required to authenticate any 


ce Act, or Iaſtrument as Evidence of ſuch Act, it ope- 
* rates retro/peively, and authenticates the Inſtrument 


„e from it's Beginning. That in Caſes of Admiſſion, 


s ſoon as the Admiſſion is entered on Stamps, theſe 


« fion, 


8 That 


0 confirm the pre-exiſting Right and ſubſtantiate eyer / 
cc Act of the Burgeſs from the Interval of his Admiſ- 
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"va 


Kervxncx before CommTTEns of ELzcT1On. 


» Tbet where an Ejement has been brought and 


« rhe Plaintiff non-ſuited, becauſe the Deed on which 
« he founds his Title was not ſtamped, on the Trial 
* of a new Ejectment, the Deed, if it has been ſtamped 
© in the Interval, may be given in Evidence: and will 
« prove. the Title as accruing from the Date of the 
* Deed . from the Time of Stamping. 


" Thar if an Order of Juſtices has been 3 for 
en Pauper who claims his Sctilement under 


. an Inden(ure of Apprenticeſbip, becauſe the Indenture 
<< was not ſtamped ; on an Appeal, if it rag. in 


a 4 Lacereal, the pas will be 8 . 


LF 
T bat FUR are many Inſtances 33 rewo 9 | 
« ate requi ſite to a Deed, and the Deed having been 


A offered in Evidence with but one, the Court has di- 


« reed, that it ſhould be ſent out to have the other 
ad immediately; and. wh then ' bh it as 


« Evidence. 


* 


$114 1 . f 1 4 n , 


1 
wet a 


* To this latter Illuftrat on the 


learned Reporter in 4 Note at the 
Fe of he 3 Page ſubjoins Quere. 


Fever. ſet in . 1302. Rea uns in 
 fupport of the Caſe pat 


pat. And in- 
deed in Practice and in tbe Nature 


of the Proceedings the Inveſligation 


at Sehon, arhether ae 


or of | Rates, though nominally an 
Appeal, is ful flantially an oo. 


nal Hearing : the former Pro ccd. 


ings leing ex parte only, and in 
the Caſe of a Rote merely formal 
to give it ſuch allowance as may 


"2 "- 


* the Parties: who ma; ba 
any Thing to object to it o bring 
thei: Objeftions ſo that they may 1 
diſcuſſed un ier the Form of an 45. 
peal to Seffion. Accordingly as al- 
cd has been noticed; injtead of 


1 # the Opinion of the Court en 
idence heard below, as in 


. proper Appeal, and on that 


only, all Evidence on e'ther Side 


is open to be giuen; without Di/- 
tinfion whether it «vas, or might 


have been, given b: fore the Juices 
avbo made the Order or rot. 


« And 


Evidence of Admiſſion. '' © © 


- 


* 


« And that by the Indemnification" Ac e the Voters, 
te though at the Time they neglected to enter their d- 
te miſſion on Stamps, having done ſo within the Time 
limited in the Statute were entitled to all Benefit and 
„ Advantages 'accruing to them as Freemen, in che 


* The Ad in Queftion (to which: 
fimilar ones paſs annually or at ſhort 


Inter wals) is thus avorded: — 
« And whereas the Appoint- 


Peace, Town Clerks, and other 
public Officers, and the Admiſ- 
fions of divers Members of Ci- 
ties, Corporations and Borough 
Towns, or the Entrier of ſuch 
Admiſſions in the Court Books, 
Rolls or Records of ſuch Cities, 
Corporations and Borough Towns, 
which, by ſeveral Acts of Parlia. 
ment, are required to be famped, 
may not have been provided, or 
not duly flamped, or where the 
ſame have been loſt or miſlaid, 
it ſhall and may be lawful to and 
for ſuch Perſons on or before the 
25th Day of December, 1775, to 
provide, or cauſe to be provided, 
Appointments and Admiffons, 
or Entries of Admiſſions, as 
aforeſaid, duly ſtamped; or in 


ſuch Caſes where ſuch Appoint- 


ments, Admiſſions, or Entries of 
Admiſſions, as aforeſaid, have 
been made or provided, but have 
not been duly famped, to pro- 
duce ſuch Appointments, Ad- 
miſfions or Entries of Admiſſion, 
as aforeſaid, to the Commiſſion- 
ers appoinred-to inſpett and ma- 
nage the Revenues of the Stamp 
Duties, to be duly ſtamped; 
which ſuch Commiſſioners are 


ab 
ments of divers Clerks of che 


——_— 


hereby authorized, empowered 
and required to“ duly ſtamp on 


2 of the Duties firſt 
e, or to have been paid on 


ſuch Appointments, Admifſtox:, 


or Extries of Admiſſions as afore- 


faid, without any Fine or For- 
feiture thereon; and ſuch Per- 
ſons, ſo providing Appointments, 


" Admiſſions, or Entries of Adail- 
ſion as aforeſaid, duly ſtamped, 


or procuring the ſame to be duly 
ſtamped in Manner aforeſaid, 
are, and ſhall be, hereby cox- 
firmed and qualified to act av 
Clerk of the Peace, Town Clerk, 
or other public Officer, or Mem- 
ber or Members of ſuck (. 
ties, Corporations, and Borough 
Towns ref; 


tents and Purpoſes, and ſhall 


and may hold and enjoy and 
execute ſuch office or offices into 


which he or they has or have 


been elected, notwithſtanding 


his or their Omiſſion, or the 
Omiſſion of any of their Prede- 
ceſſors in ſuch Cities, Corpora- 


tions or Borough Towns as afore · 
ſaid ; and ſhall be indemnified 


and diſcharged of and from all 
Incapacities, Diſabilities, For- 


feitures, Penaltics, and Damages 
by reaſon of any ſuch Qmitſion ; - 


and none of his or their Ads 


ſhall be queſtioned or avoided by 


reaſon of the ſame . 


I have heard the late Mr. Sucn1Dan, in Converſation, very much object t 


this trangely introduced ee contrary to the Genius of ohr Language, of 
he Verb and the Sign of the Infinitive Mood. 


2 " 
« (ame 
Toe F ; 


iaſectiog the Adverb between 


7 


ively,. to all In- 


14G. Iii. c 22. 
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% 


-Evipzncs before CommTTEEsS of Erection. 


x4 * fan Manner as if thei Adeviion dene x 
iis ab initio. N bf 


” of * 


"The Counſel 8 the Petitioners admitted, that where 
7 a Stamp i is required it authenticates and gives Validi- 
* ty retroſpeAively to Acts done before the Stamp was 
* added. That therefore on a n Election the Bur- 
< gelles whoſe Admiſtons were entered on Stamps AFTER 
< the laſt Poll might give ſuch Admiſſions in Evi- 
e ence to ſhew their Right had accrued before the laſt 
< Poll. But that as they were not poſſeſſed of this 
* legal Evidence of ther Right at the laſt Poll, the 
* Commilter,, who were now trying whether they ought 
«wo haye been ben admitted to vote, could not pro- 
ceed on the Suppoſition of their having been at 
e that Time poſſeſſed of ſuch Evidence, and muſt * 
© therefore couſider them as not having been then 
< entitled to vote. b 


FThat the Caſe af q ſecond Ejeftment was not ſimilar: 
te that being entirely a new Cauſe, and like a ſecon 
Election; where the Parties, if they are become 
« poſſeſſed of new Evidence may avail themſelves of it. 
« That a new Trial was never granted in an Ejectment 
« becauſe a Deed which could not be produced on the 
44 firſt Trial, as not being ſtamped, had been ſtamped 
« fnce the Trial. That in the Caſe put, of the Re- 
| 4. moval of a Pauper, the original Trial of the Cauſe 
ce as to the Party appealing, is in Truth, at the Seſfons; 
<« as the Pariſh is not till then heard; and that of 
« Courſe the firſt Time ſuch Pariſh is heard they may 
« avail themſelves of ſuch legal Evidence as they tben 


3 ; © pollels, 


| — P 
4 *- i» * k * 


Exmzncs before Con 228 of Exncrions 1 


„ poſſeſs. That the Caſe is the ſame when 8 ſecond 


cStamp being neceſſary it is added before the Deed: | 


c be given in Evidence. That thoſe Caſes did not 


© apply: for the only Queſtion was, whether certain 
Votes received by the Mayor ought to have been 


« ſo received by bim: ſince if they ought not the Com- 


© mittee could not allow dem as legal Votes at the 


4 laſt Election. ; 


« The Couurrr Ex teſolved, 


“That Perſons whoſe Admiſſions were ſtamped yp. 2:z- 


6 after their Votes were given were not to be allowed 
« as legal Voters. hens 


$45 dk 4 
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© To another Claſs of Voters the Qbjption was that 
« they fell within the Diſqualification of the. Statute 


« * called the Durham Act“. 


Caron ** 


14 —_— 
- > © 1 e 


1 


In bbe Durkam 8 the Words 
are, 

« No Perſon ES SA claim- 
ing as a Freeman to wore at any 
Election of Members to ſerve in 
Parliament forany City or Town, 
Port or Borough .in England, 
Waks, and the Town' of Ber; 
wick upon Tweed, where 125 
Voter's Right of voting is as a 
Freeman only, ſhall be admitted 


th give his Vote at ſach Elec- 
tion, amici ſuch Perſon ſhall ha ve 


Been ADMITTED to the Freedom of 
ſuch City, Town, or Borough, 
twelue Caſendur Manthe nerors 


the firſt Day of ſuch Election: 
and if any Perſon ſhall preſume 
to give his Vote as a Freeman at 


any Election of Members to 


ſerve in Parliament, contrary to 5 
the true Intent and Meaning of 


this Act, he hall, for every 
ſuch Offence, forfeit and pay the 
Sum of one hundred Pounds to 
him, her, or them, who ſhall 


3 G. II. c. 23. 


\ 


inform or ſae for the ſame; and 


the Vote given by ſuch Perſon 
ſhall be vel and of no ERH. 
Provided always, that no- 
thing herein contained ſhall ex- 
tend or be conſtrued to extend 
to any Perſon entitled to his Free- 
dom by Birth, Marriage, or 
Servitude, according to the Cuſ. 
tom or 


Town, Port or Borough. 


They 


Uſage of ſuch City, 


— 


x oþ 


Evin before CommrTTERs of Ex ACTION. 


| + The Counſel for the Petitioners contended, that 
* the Admiſſion meant by that Statute is Admiſſion on 
Aan. That till fuch Admiſſion on Stamps the 
Party is to be conſidered as having only an inchoate 
Right to his Freedom: and that as the Titles by 

_ « Birth, Marriage, or Servitude are the only inchoate 
Rights excepted out of the diſqualifying Clavſe, 
« Perſons entitled by any other, as Preſentment or 
Election, are within the Diſqualification, 


« They ſaid, that at leaſt the Words are capable of 
this Interpretation. That there could be no Incon- 


* venience and would be many Advantages from ſo 
\ < conſtruing it. TEES. 


«© That Pefons choſen Burgeſſes have it in their 
t Power to complete their Right by demanding to be 
* admitted on Stamps as ſoon as choſen. That in 
* making the Stamp Laws the Legiſlature had two 
1 Purpoſes: one to increaſe the Revenues; and the 


other that the ſtamped Inſtruments might be authen- 
« tic Documents. | 


«« That both theſe Ends would in a great Meaſure 
« be fruſtrated as to the Admiſſion to the Freedom of 
« a Borough if it were holden that a Man may be a 
complete Burgeſs without any ſtamped Admiſſion, | 
« and that it is ſufficient if he procure ſuch Admiſſion 
the Inſtant before it becomes neceſſary for him to 
produce it as Evidence of his Right. 


That 


' Evidence of Admiſfioni: 


i That if the Law were to be thus underſtood, 
n Burgeſſes would never think of having ſtamped 
* Admiſſions, unleſs they ſhould find them neceſſary. 
* for a ſudden Occafion; fo that many would die 
&© without ever having been admitted on Stam p, the 
6c Revenue would be defrauded, and the ga! Exi - 


te dence of ſuch Perſons having been Freemen would be 
* loſt, 


On the Part of the Fting Member it was ans 
* ſwered, 


« That when a Burgeſs i is cleted or 9 ard 
« then ſworn in, his Right is complete. Thar, the 
« ſwearing in is the Admiſſion meant by the . 
„ That if the Doctrine of the CounM'for the Peti- 
© tioners were true, it would follow that before the 
Stamp Acts there had never been a complete Right 
« of Freedom to a Borough. That from the Words 
* of the laſt Stamp Act it was plain that the Admiſſon 
te was conſidered as diſtin& from the Entry upon 
« Stamps and previous to it: the Words being * for 

tt every Skin; Cc. on which ſhall be engroffed, Sc. 
Le in the Court Book, Roll, or Record, of any Cor. 
* poration or Company any Entry, Minute, or Me- 
* morandum of any Admiſſion into —* e 
10 or Company the Sum of two e 


The CoM urrrz E reſolyed | 


„That it is not i by al Srila of 
6.2 Geo. III. for Freemen, whoſe Right in every other 


Vor. IV. 4P ' KReſpect 


3306 Evipzncs before CommTTERs of ErzcTion. 


© ReſpeR is complete a Year before an Election to 
* have their Admiſſions entered on Stamps twelve 
« Calendar Months before, in order to qualify them, 
& o vote at ſuch Election. 


de There was another Claſs of Voters whoſe Wines | 
&« and Deſcription in the Corporation Book and in the 
n Poll agreed: but the Counſel for the Petitioners con- 
* tended that as there were ſuch Numbers of Perſons 
of the ſame Name in Wales, and as the Agents for 
"Pike e the Petitioner were not ſuffered to inquire into the 
Identity of thoſe Votes at the Poll it was now the 
« Bufineſs of the Counſel for the /tring Member to 
i prove their Identity. | 


\ 
N 


, The Con 1E reſolved, That as to this Claſs 
Fc « of Voters the Onus of diſproving the Identity " on 
90 the Fan, | 


ce if Proſentments & "ts 


Par. 5 


Cale of Colin Th 3 18 Caſe, Daniel Gwyn ho Town Clerk of , 
E. mw. Cardigan, being ſworn, produced the Council.Book» | 
cd in which was an Entry (ſet forth verbatim in the 
Report of the Caſe) dated at a Common Council of 
«the Town and Liberties, 1ſt OZ. 1739, and order- 
« ing the then Town Clerk to inſpect the Rolls, Ge. 
and to make out a new ſuit Roll, for the better 
Knowledge and Diſcovery of Burgeſſes for the Time 
to come, and thereby to prevent any future Impo- 


[ ce ſition on the Corporation by perſonating Burgeſſer , 
| «6 or otherwiſe. "T1 
; 


n 3 HUE i bf Ja 


| 


f 
| 


Evidence of Preſentments; os 


ec [q the ſame Book the Liſt upon which the Queſ-.. | 


« tion in point of Evidence aroſe was written, dated 


« 1741, and intituled, A Liſt of the Burgeſſes of this 


« Town of Cardigan, in the Year 1741, alphabeti-- 
« cally made, and herein entered, in purſuance of an 
Order made for that Purpoſe by the Mayor and 


Council upon Monday the firſt Day of Ofober, 1739. 


“ The Li contained 1289 Names: but only be- 2 
© tween 60 and 70 of the Voters for the fitting Mem- 


© ber, Sir Robert Smyth, Bart. reſted the Evidence of 


« their Right upon it. It was not ſigned by any : 


was one, 


« Witneſſes were called on each Side, to eſtabliſh | 
« and impeach the Credit and Authoritygt the Lift. 


«The Counſel for the Petitioners contended, that * | 


e from the Account given of the Lift in the Council 


«* Book 'it could not poſſibly be received as Evidence: 


ce that it was not written in purſuance to the Ordet of 


« Council; for by that Order it ought to have been 5 
* made out by the Town Clerk . That it referred ® Rev. nog 


« to no Record or, Corporation Book. That it con- 


< tains Names of Perſons proved not to' be Burgeſſes, 5 
« That if examined it will be found not to give 2 
« ſufficient Deſcription to diſtinguiſh Perſons of the 
„ ſame Name. That, for Inſtance, under D. tere g 


« were no leſs than 19 David Thomas's; under E. 


« g Evan Jones's; and 8 or 10 Evan Griffiths's. _ 
“ That there was no Diſcrimination” of any, except 
„ from their Places of Abode, and with regard to 


« many, not even this mentioned. That the Book 
© was nol a Corporation Book; the Liſt not authenti- 


| | 452 * cated 


15 


Evipexce before COMMITTEES of ELecT1ON:; 


et cated by any Subſcription ; and never was relied on 


2 at wy Election. 


& That the "Admiſſion of ſuch a looſe Liſt of Names 
« as Evidence of the Rights of Burgeſſes would tend 
© to overthrow one of the Purpoſes of the Stamp 
« Laws; which was, to eſtabliſh regular authentic 
* Documents, or an authorized Repoſitory, as the only 
Way of ſecuring againſt Fraud in Queſtions con- 
« cerning Perſons claiming corporate Franchiſes. 
“That hitherto it had always been underſtood that 
« ſince thoſe Laws were enacted, the only Way or 
„ Method by which a Man ought to be allowed to 

ce prove himſelf a Member was, to produce a famped 


e Docket of his Admiſſion if made free before 1965, or 


&« a flamped Entry of ſuch Admiſſion, if after that 
© Year, That the only Exceptions to this Rule were 


_ «either when it appeared that the Claimant had been 


v. ſupra. p · 96. 
100. 


Ss * 


te once poſſeſſed of ſuch famped Document, but that 
te jt had been deſtroyed or loſt, without any Fault of 
ce his, or when having been entitled to this Evidence 
<« of his Admiſſion he had been refuſed it by 4 the Fault | 


1 E 


© The Counſel for the /itting Member$ remarked, 


e that the CommITTzE would lay out of the Queſ- 


« tion any Obſervations that had been made on the 
ct Contents of the Lift: ſince it was irregular and im- 
te proper to enter into ſuch Remarks before the Court 
r had determined. whether it ſhould or ſhould not be | 
ec read as Evidence. 


& That although the Lit does not in Words refer 
0 to any * or Books from which it was 
© taken, 


Evidence f Preſentments; 


te taken, yet it can not be doubted that it was ws 
« in conſequence of the Order of OX. 1739, and it 
te has been admitted by one of the Witneſſes that it 
* was copied from Preſ-ntments. It was made, there- 


© fore by the Order of the governing Part of the Cor- 
< poration: and though not written by the Hand of 


2181 
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« the Town Clerk, the Preſentments from whence 


« it was taken muſt have been furniſhed by him, 
« Hence the Witneſs who gives this Account of the 
 « Liſt muſt be conſidered as having been truſted and 


© employed by his Uncle; and by the Maxim® of | 


« Law it becomes thus the Act of the Uncle, who 
0 we the proper Os | 

| _ e SHA 

« The Witneſs indeed had ſaid, that it was written 


te to ſerve the purpoſe of an Election; and that the 


« Names of Perſons, not Burgeſſes, were inſerted. 
tc But at the ſame Time he owned himſelf prin- 
te cipally concerned in preparing it. And no Credit 
tec can be given to one who comes to prove Crimi- 
te xality in a Tranſaction in which he was nne a 
principal Actor. e 


6 That ht Lic in Queſtion is to be conſidered 


te therefore as a Copy of the Preſentmenis: and as 


* they are Joſt, it is now the het Evidence of the 


« Rights of the Perſons whoſe Names are contained 
te jn it. That it ought, therefore, to be admitted to 


« be read as ſuch, Mben a Record is loft, @ Cory of 
«Ky may be read, withuut ſwearing it to be a true Copy: 
** for the Record is in the Cuſtody of the Law, and not 


Qui facit per alium facit per ſe. 
+ Allegans Propriam turpitudinem non eſt Ll 


— 


Gilb. L. of 
Ev. 22. 2 Jo 
6 of this Ed. 


—— — — 
——— va. - 


* 


— 2 — 
—— — * 
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Evivenct —— Comm T'TEES of Ex xerox. 


4 the Party 3 ond therefore, if loft, there ought to be 


; % Injury 10 the Party's private Right: and conſe- 


* Rex v. Rray, 
1 Luv. 385, 

and again 387, 
where he quotes 


it from Hardw. 


Rep. 359- 


. aiſo1 Lud. 


339z & Note 
410, 411. 


« quently, if loſt the C opy muſt be admitted; without 
1 ſpear ing any Examination concerning it: fince there is 
« no.bmg with which the Copy can be compared, and 


& therefore it muſt be 2 true without Exami 
« nation. 


They argued, that if e , there” ſhould be 
« Doubt, whether this, Liſt amounts to legal Evi- 
t dence of that which it is offered to prove, the Com- 


% mittee will adopt a Rule which is reaſonable and juſt 


« in itſelf, and was laid down by Lord Hazpwicks 
« in a Corporation Cauſe® that came on before him ; 
© that where there are any Doubts concerning the 
« Evidence, the Court ought to hear it, and judge of 


8 1 its Relevancy + afterward. 


Ala the Reply, the Counſel for the Petitioners ob- 
te ſerved, that on the other Side they ſeemed chiefly 
«* to reſt their Objections to the Admiſſibility of the 
« Liſt as Evidence, on the Ground that the Teftimony 
« of the Witneſs was not to be believed : but that the 
« Witneſs had ſaid nothing inconſiſtent or unbecoming 
« a Man of CharaQer and Veracity. That there was 
« no Turpitude in the ſhare which he, then a young 
% Man of nineteen, had taken, by the Directions of 
« his Uncle, in preparing the, Liſt : ſince it was not 
« his Province to enquire into the intended Uſe. 


| « That in order to intitle the Counſel for the filling 
“ Member to conſider the Liſt as a Copy of legal Docu- 


— 


„Deer not the Tenor of the "Argument here require a Competence” 
r Admiſfibility®” rather than Relevancy '? 


4 This ſeems the Caſe of the Mayor of Tintagel* cited in the Law 
of Ni Prius, and hong to in the Places in the Margin. 


«ments 


\ Evidence of Pteſentment -- 


ments which had been loſt, they ought to prove that 


« ſuch Documents once exiſted. That this had not 
« been done. That it did not follow becauſe there is a 
.« Chaſm during a certain Period, in the Books of the 
5 Borough, that there once exiſted Books correſpond- 
ing to that Period: and that though the Witneſs 
e had ſaid that the Liſt was taken from Preſentments, 
ce it had not been ſhewn that the Perſons named i in 
« thoſe Preſentments had been enrolled on the Leer 
Books as ſworn and admitted. 


« The CommTTEE, after 3 the Court, de- 
« © liberated among themſelves, and reſolved, 8 


That the LIsr of 1741, as entered in the Coun- 
cil Book, was vor admiſſible as Eyidence. . 


1 iT. IV. 
Corr. 
Rate. Boot 3 Evidence. 


The Counſel for the fitting Members called one 
« of the Overſeers of the Poor for Dorchefter, who 
te offered to produce the Pariſh Books, in which the 
© Rates had been entered for ſeveral Years PR 
« with the Moy collected. | 


; To this it was objected, That the original Rates 


ere better Evidence: and fince they might be pro- 


d cured, the Book ought not to be received. 3 


On the other Hand it was ſaid, that all the Pariſh 


Officers had been ſerved with Notice to produce the 
« orjginal Rates, but that it appeared thoſe Originals 

wi could not be found 3 and this was nothing extraordi- ; 

| 4P 4 bh” 


*xgir 


p. 206, 


* 
Caſe of Don - 


CHESTER, 


Dovscr.. I. 
p. 359 


*. ſupra. | 


7. 355 


Evipince before ComMiTTEES of ELzcTiON: 


te nary, as the Rates are generally made on detached 


Pieces of Paper, and for the moſt part, loſt or de- 


* ſtroyed after they have been tranſcribed into 4 


„ Book. 


The Colmtirrzr en Objeftion. 
CHAPTER Il. 
EVIDENCE 10 correct former authenticated EvipExcx 
| in WRITING. 
12 The Cale where the Queſtion of Evidence con- 
„ cerning a Fact apparent on the Poll. Book came 
* moſt fully under Diſcuſſion is the Caſe now to be 


* ſtated : where however it went not to parol Evi- 
« dence againſt the Poll, but to Evidence ot the 


T © Checque Clerk; while on the other Hand it ex- 


Coſe of the 
Coun'y of Bed- 
ord, . 

* 


<* tended not to any collateral Point or Circumſtance 
ic affecting the right of Voting, but directly to the 
Vote or Poll itſelf. 


This was in the Caſe of the e Beifr dire Elec- 
e tion. 


The Potition ſtated that at the Ele#ion for Brd- - 
% fordfbire, the Candidates being the Petitioners; Lord 
Mulgrave, the Earl of Upper Offory, and Mr. 
te St. Jobn, the Sitting Member, the Votes of two Per- 
« ſons who had voted for the Pelitioners, had been en- 
* rered in the PoLL Book as given to the two other 
75 Candidates; and the Vote of a Third who had 
« yored ſingly for the Petitioner was not entered at all 
* in the Poll Book, 


* That the Miſtake concerning the Vote of William 


, Lugſgen, one of the two firſt, was diſcovered be- 


« fore the Cloſe of the Poll; and Application made ta 
« the Sheriff to correct it, and Evidence offered to him 
« for that Purpoſe, which he refuſed to receive. 

cc The 


r 


a 
| 
1 
5 

2 
8 
1 


Evidence of Cuzcx-Booxs offered to corre? the POLL. 


\ 
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c The Petition concluded generally, complaining of 


te have been returned; and 


« 4 falſe Return; and that the Petitioner ought to 


praying, that the Return 


* might be amended A] 


ee When the Cauſe came on before = 8 


„the Petition being read, 


ioner opened their Caſe. 
9 They inſiſted chiefly 


the unn for the Peti- | 


on the Circumſtances al- : 


** leged with regard to Lug den, and proceeded i to oo 
te the 3 in e * them“. | 


———_—— 


— 


* By the Statute of William it 
15 6; paſſes, « That in Caſe a Poll 

ſhall required at a County 
Election, the Sheriff, or in his 
Abſence the Under- Sheriff, with 
fach others as ſhall be deputed 
by him, ſhall forthwith there 

roceed to take the ſaid Poll, 
in ſome open or public Place 
or -Places, by the ſame Sheriff, 
or his Under-Sheriff as afore- 
ſaid, in his Abſence, or others 
as aforeſaid, appointed for the 
taking thereof. And, for the 
more due and orderly Proceed- 
ing in the ſaid Poll, the ſaid 
Sheriff, or, in his Abſence, his 
Under-Sheriff, or ſuch as he 
ſhall depute, ſhall appoint ſuch 
Number of Clerks as to him ſhall 
ſeem meet and convenient for 
rp A cb hn : which Clerks ſhall 
all the ſaid Poll in the Pre- 


CA of the ſaid Sheriff, or his 
Under-Sherif, or ſuch às he ſhall 


depute. And before they begin 
to take the ſaid Poll, every Clerk 
ſo appointed ſhall, by the ſaid 
Sheriff, or his Under-Sheriff as 


| aforeſaid, be /worn truly and 


—_— ua 


indifferently to NE the ſame 
Poll, and to ſet down the Names 
of each Freeholder, and the Place 
of his Freehold, and for whom 
he ſhall poll; and to poll no Free- 
holder who is not ſworn; if ſo re- 
quired by the Candidates, or any 


M37 * 


„. Notes on the 
Cafe, Lud. I. 


of them: (which Oath of the 


ſaid Clerks the ſaid Sheriff or 
ſuch as he ſhall depute, are em- 


powered to adminiſter: ) and the 


Sheriff, or in his Abſence,. the 
Under-Sheriff as aforeſaid, ſhall 
appoint for each Candidate ſuch 
one Perſon as ſhall be nominated 
to him by each, to be Inſpefecrs 
of every Clerk who ſhall be ap- 
pointed for /ating the Poll.“ 

And this Proviſion 1s enforced 
by another Statute; which re- 

uires a certain Number of 
Booths to be erected for tali 
the Poll at the Election: Aud . 
Sheriff, er in his Abſence (as be- 
fore) Hall allow a Check-Book 


for every Poll-Book for each 


Candidate; to be kept by their re- 


ſpective InſpeRors at every Place 
where the Poll 5 5 be tales. 


« The 


18 G. . e 18. 


_ Evipznce before-CommTTEEs of ELzcTion. '. 


The Poll Book of the Hundred of Stoddon was read, 
in which it appeared, that William Lugſden had voted 
« for Lord Offory and St. Jobn; after which they called 
* Lord Ongley's Checque Clerk for that Hundred; in 
order to prove the Miſtake of the above Entry. 


_ -..  Hereypon, the Counſel for the fitting Member 
* took an Objection to the Competency of this Evidence, 


« They contended that an Enquiry into the State of 
« any Pete in the Poll is an Enquiry into the- Merits of | 
« the Election: that therefore any Evidence to this 


Effect muſt be i improper on a Queſtion on the Return 
4 only. 


That the Diſtin8ion eſtabliſhed by many Caſes in 
« the Journals, between the Merits of an Eledlion and 
« the Return is this: Queſtions upon the Return 
tt only are thoſe which depend entirely upon Circum- 
ce ſtances extrinſic to the Poll or State of the Votes, 
©« and where the Matter of the Petition is conſiſtent 
« with the Poll as it ſtands, but alleges the Return to 
© be bad for ſomething collateral to it: but that to 
examine into the Votes is, in all Caſes, entering upon 
te the Merits of the Election. 


But, (and which is the Point which concerns the 
« Object of this Treatiſe) ſuppoſing it competent to 
* the Committee to enter upon the Queſtion, ſtill, that 
t the particular Circumſtances of the Caſe afforded a 


. « ſtrong Argument * their receiving the Evi- 
9 dence. * 


„For that the Poll Book, which is the lnſttumen 
« whence the Sheriff derives the Information neceſſary - 


«6 to 


Evidence. of Cuxo K-Booxs againft the Por x- 
to make his Return, is the Declaration of an Officer 


« upon Oath, to another under the ſame Sanction: that 


« there is a ſtrong legal Preſumption that ſuch Acts 
« are valid: and they ought not to be ſhaken till after 
good Cauſe is ſhewn.to we. ken this Preſumption. 


« That when the whole Caſe is gone into upon the 
« Merits there would be a proper Opportunity of doing 
* this: but that in the ff Infance the Committee, 
« who were, they ſaid, to determine then extrinſically 


« upon the Validity of an official Act, ſhould incline to 


« ſupport one made under the commutes of the 
" Law. 


« That for this Reaſon the Evidence offered could 
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V. ſopre. 


« not then be ſufficient to ſer aſide the Return: ſince 


« it contradified the Poll: and could be no more than 


« Oath againſt Oath; the Aſſertion of a . _ 
A that of an Officer. > 


«* That there were many Authorities on the Journals 
ie enforcing this Doctrine: that in the Caſe of Rut- 
« land, one Samuel Freeman being offered to prove 
© Perſons voting on the fitting Member's Behalf who 
te are entered on the Sheriff's Poll to have polled for 
te the Petitioner, the Queſtion being put, that Samuel 
Freeman be admitted to prove his voting, (contrary 


cc to the Poll then taken by the Sheriff), it paſſed in 


te the Negative. 


« That if it ſhould be urged this Caſe might IM 
© proceeded upon any peculiar Objection to the Evi- 


« Jence of the Voter himſelf, the Caſe of Bedfordſhire 224. 


4 in 1715, will ſhew the jrue Ground of the Deciſion : 
| © for there, a Witneſs being called to prove that one 


cab of Bei. 


ordfpire, 
4 1715. 
xviii Joan. 


2 Million 


| Evipzxce before CommmTEEs of ELzcTiON; 


« William Reynold vated contrary to what appears by 
«* the Sheriff's Poll; this being objected to by the 
„ Petitioner's Counſel, and both Parties being heard 
<« ypon the Queſtion that the Counſel be admitted-to 
« examine Edward Kemp tc prove that William Rey- / 
« gold vored otherwiſe than he is ſet down in the 
« Sheriff*s Poll ; it paſſed in the Negative. 


Cafe of S. l- « In the Caſe of Southwark, in 1735, the ſame 
W fon, © Thing was attempted, the Point again argued, the 
3 « two foregoing Caſes referred to, and the Houſe 


** paſſed the like Reſolution. 


Cafe of Oxford- „ That in the Caſe of Oxfordſhire in 1755, the 
Kad vas. * Counſel for Lord Wenman and Sir James Daſhwood, 
s. ' «jn order to rectify a Miſtake in an Entry on the Poll 
« in the Deſcription of the Freebold for which a Vote 
had been given for one of them, offered to produce 
one of the Check Books kept by their InſpeZor, toge- 
ther with the parol Evidence of ſeveral Perſons pre- 
x | * /ent at the Time when the Voter polled. The 
| * «Counſel on the other Side objelted to the Admiſſion 
« of Evidence to contradift the Sheriff's Poll. The 
„Point was fully argued: and upon putting the 
0 Oueſftion that the Counſel be admitted to produce 
« the above Evidence to prove that the Freehold lay 
sin a different Place from that which is entered in the 
« original Poll Book, and was in a different Occupa- 
« tion; it paſſed in the Negative, 


„ That the above Authorities are all much more 
than in Point, as they were all on the Merits. 
e That they ſhew a long eſtabliſhed Uſage in the 
Proceedings of the Houſe to give implicit Credit to 
ce the Entries on a Sheriff's Poll. 

NY | That 


Zuidence of Cazcx-Books againſt the PoLL.. 
dc That if it be ſaid the Petition referred to the 


«< Committee alleges the Return to be founded on a2 
«© palpable Miſtake in the Poll, even admitting is, this 


< js not the Time to correct the Miſtake. 


That the Committue muſt, conformably to the 


« Uſage, give Credit to the Poll in the fr Inſtance. 
te It muſt be preſumed, that the Miſtake, if it exiſted, 


« was either notꝰ pointed out to the Sheriff, or not 
ce jn proper Time, or that the Sheriff on Enquiry be- 
<« lieved his Poll ro be true. And that therefore the 


« Committee muſt conſider the Queſtion, as if the 


4 Sheriff had never heard of the Miſtake till the Pe- 
«* cition was preſented. 


« That it was a Rale of Lat that a Deed or legal | 
« Inſtrument is not to be contradicted by parol Evi- 


<« dence: and that although a Poll-Book can not in 
te the Language of the Law be called. a Record, yet 
„jn the Proceedings of the Houſe it is ſo conſidered. 
That therefore they object to the Evidence as in- 


e admiſſible, not becauſe it may not be credible, but 


ce becauſe it is not competent. 


&« That in all Courts of Juſtice it is a Rule of Evie 
« dence (or a Principle by which the Admiſſion of Evi- 
e dence is regulated) to avoid Perjury as much as poſ- 


« ſible: but that the Point for which the Petitioner 
* contends, counterafs this Rule; as the Admiſſion of 


« Evidence would open a great Tater to Perjury : [and 


ce would admit Teſtimony of Witneſſes after the Event 


— * 


* The two firſt of theſe Grounds do not ſeem very agreeable to the Alles 


gation of the Paitions but they were not „ neceary to the Argument. 
5 : ? oy who | 
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1318 n before CountrTers of Exerion. 


« who were very differently cirtumſtanced while the. 


« Poll was depending, on an eque! Foot] T. For by 
« the Statutes the Clerks allowed to the ſeveral Candi- 


et dates are not ſworn, but thoſe of the Sheriff are: 
« yet tbeſe it will be lawful, if this conſtruction con- 
<* cerning the Admiſſivility of Evidence prevails, at - 


« any Time to bring forward i in 1 order to ſwear down 
* the Poll. 


_ It was argued by the Counſel for the nn 
that the Committee were bound to receive the Evidence 
« offered in ſupport of the Petition. That the Object 
« of it was to amend a Return according to the Truth 
« of the Fact, and to do that which the Sheriff ought 
* to have done. It is his Duty to return that Candi- 
« date for whom he has received the Majority of Votes: 
«and the Tendency of this Evidence is to ſhew, that 
the Majority ſo received, was for the Petitioner. | 
» That the Queſtion is confined ſolely to the Re- 
© furn, and does not interfere with the Merits of the 
Election. That ſuch Diſtinction is eſtabliſhed by 
898 « ſevetal Precedents in the Journars, in which the 
1741. 


2e jean. © Returning Officers having returned the Members 


- * 55 * contrary to the Numbers which they had received 
Sid. 4 e upon the Poll, the Houſe proceeded upon the Queſ- _ 
| Cumber 


= land, tion of the Return firſt, and ſeparately; and after- 

3 *« ward directed tbat to be amended, without entering 
« upon the Merits of the Election, which they reſerved | 
« for a ſubſequent Petition. 


„% That the uniform Practice of the Hovsz is con- 
« formable to theſe Caſes. That it is founded on a 
4 Diſtinction like that well known to the Law, be- 


— 


— 


+ The Words betwween Hooks [] are additional as illuſtrative: . 
they are virtually * in the Statement. C. L. 


£ 
« tween | 


Evidence of Cnyex. Boaxs againſt the Por. 


ee tween Actions peſſeſſory and Actions of mere Right: 
« as in caſe of Diſſeiſi and the unlawful Poſſeſſion held 
« ypward of twenty Years: in the mere poſſeſſory Action 
« of. Eje&ment, the Diſſeiſſor would be entitled to hold 
e againſt the rightful Owner; though in a higber Form 
of Action he would be dijpeſeſſes. 


C That i in like. Manner the Petition proceeds upon 
« the Claim of the preſent Petitioner on the Return to 
the preſent Poſſeſſion of the Seat; without entering 
e upon the Merits of the Ele#ion, by which the fartire” 
a MINT e will be determined. 


That to argue chat che Petition ett 


« the Merits of the Election is to confound the Elec- 


<- tion with the. Poll, and the Poll with the Poll-Book. 
That Polls. were taken before Writing was coinmion, * 


« and before Sheriffs could write; and that polling ' 
means no more than numbering the Voters ® whoſe | 


Numbers could not be aſcertained upon the View. 


« That the Point contended for is that the Return is 


« falſe, becauſe contrary to the real Poll. That the 


« Petitioner does not recur to Juſtice to obtain What 


te ought to have been done; but to obtain the Effect 
10 ' of what is done. 


« That a Majority on the Poll determines the Re- 
e turn; and that ſuch 3 was in this Caſe kor 
the Petitioner, 


0 That if the Committee ſhould reject the Evidence _ 


« © of this Fa — they would defeat the End of _ — 


als. began: recenſere per capita. 


e ftution: 


c 
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© tution: it being the Foundation of the Petition, and 
they ſworn well and truly io try the Matter of it *. 


That indeed the Objection had been ſaid to be 
« well ſupported by eſtabliſhed Rules of Evidence and 
the Precedents of the Houſe. The Queſtion is, 
Whether the Enquiry is to be ſtopped in imine by 
« the Clerk of the Poll's Book. That the Objection 
„ has the Appearance of a Demurrer to Evidence in 
« which the Facts are always admitted. But if it 
« be admitted the Poll-Book is falſe, will the Committee 
« hear no Evidence to contradict it. If the Poll- Book 
« wereto have the Weight imputed to it by the Coun- 
« ſel for the Si/iing Member, it would put the Return 
<« in the power of the Sheriff*s Clerks, But the Law 
ic does not place ſuch implicit- Faith in an Oath of 
« Office: The Oath under which a Sheriff performs 
* his Office is certainly as ſtrong, yet his Acts may at 
« all Times be examined in the Courts of Law. An 
« Inquiſition of Office, formed upon the Oaths of a 
« Jury may be traverſed: yet this too is a judicial Re- 
cord of much higher Authority than the Clerk of 
<« the Poll's Book, | 


In the Caſe of the Dutcheſs of Kingſton even the 
t recorded Judgment of a Court of Juſtice was ſub · 
& jected to Examination by Evidence and ſet aſide. 


pe "TINGS 


2 


* With reſpe# to this Argument to diſcharge their Duty conſenting 
it is very juſtly obſerved by the ly as well as legally, Kaner 


| learned Reporter that this Argu- the true Conftruttion of the Oath : 


« ® * „* 


ment is in Effe& a Petitio Prin- is the ſame Manner as Furies when 


_ cipii: for it aſſumes that the Mat- fwworn to try the Iſſue, juſtly con- | 


ier of the Petition is ſuch as they fider themſelves as diſcharged of 
can legally confider : if it be not, their Duty when ſatisfied by Ja- 
they try it to the utmoſt which the formation from the Fudge that they 
Caſe admits by refuſing to hear the have nothing to try, | | 

Evidence; and to do thus would be 


That 


Evidence of Pol. 


That the Argument againſt paro! Evidence is not 
* applicable in this Caſe : It is juſt that a Man ſhould 


not be allowed to impeach a Contract to which he 


« has ſet his Hand and Seal [and has conſequently 
done all he could to give it Credit] but this Rule is 


1 perſonal to the Partizs, Even ſuppoſing the Poll. N 


* Book to have an Authority equal to a Deed the Pe- 


ce ti tioner is no Party to it: and it can not ſo affect bim; 


the Judgment in the Dutcheſs of King fton's Caſe 
* would have been concluſive between the Parties; 
„but not in a Caſe ariſing diverſo intuitu ; as in the 

“ Caſe before the Committee on which third Perſons 
e diſpute. | 


That it is not denied the Evidence of the Poll 


«* Book is primd facie, valid, but this is very different 


„from being concluſive. * The Diſtruſt of the Poll 
„ Clerks entertained by the Legiſlature is manifeſt, 


t ſince after ſwearing them and allowing an InſpeBor 
9 Cbeck Clerk is directed. Now it could not be ſup- 


1 poſed that the Check Clerks are allowed by the Law 


« merely to inform the Candidates; for to that the 


« Iuſpectors were competent before; but it muſt have 


<« been intended to make uſe of their Books in order 
to check and corre the Miſtakes of the Poll Book. 


e That the Doctrine of Amendments at Common Law 
* affords a ſtrong Argument in ſupport of the Peti- 
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cc tjoner ; the Proceedings, which are ore tenus, being | 


4 taken down in Mriting by the Clerks of the Court 


t“ became the Records of the Court; yet they might 
« be amended on Evidence of their being miſtaken. 


Faullner*s Caſe, 
1 Saund. 249. 


Hockenbal!'s 


« And in modern Times the Courts allow of the Ce, 
ce ſame Amendments of their Records, on receiving x Mod hp 


© proper Evidence of an Error in them. 
Vor. IV. . A 


— 


#322 


R. v. Atkinſon. 


1 Siderfin 225 · 


Eddowes and 
Hopkins. 


| Dover. 351. 


— 


Evipzxcz before Couurr EES of ELECTION. 


&« As where the Court allowed an Inditment to be 
& 2mended in an Error in the Caption: as was after- 
«* ward allowed; and lately in a Caſe in the Court of 


% King's Bench, in which all the preceding Caſcs were 
© conſidered. f 


« So a Miſtake in the Coroner's Inqueſt was allowed 


e to be amended ; and in another Caſe a Record was 


te allowed to be amended even after Error brought, 
according to the Judge's Notes of the Trial. 


That if the Reaſon of the Thing and the Prece- 
<« Jents in Weſtminſter Hall ſhould incline the Commi:- 
te zee to receive the Evidence, they would not pay 
much Regard to the Caſes cited from the Journals. 


« For that what the Law is upon this Subject may be 


ce jearnt with much more Certainty in the Deciſions 
© of the Judges than in the crude Reſolutions of the 


former Judicature of Election, the Caprice of whoſe 


<« Opinions the Houſe itſelf thought it neceſſary to 
te prevent, by aboliſhing its own Jutiſdiction. That 
J it is true in point of Practice, the Journals being 
cc the only Depoſit of the Proceedings of the Houſe 
* muſt have much Weight in all Queſtions there re- 
<« lative- to the Modes of Proceeding : but that with 
« ReſpeR to general Principles of Law the Reſolu- 
4c tions on the Journals have not ſo much as the Autho- 
te rity of Precedents on Account of their Uncertainty 
«* and Contrariety. But that even if this Deſcription 
« were not applicable to the Caſes on the Fournals, thoſe 
&« cited for the Siiiing Member did not eſtabliſh the 
« Points for which they were adduced : the Caſes of 


„ Rutland and \Bedfordſhire having happened before 


6 Check Books; and that of Soutbwark being a Bo- 


= * 7 


- * 


Evidence of Porr: 
« yourh Election; whereas Check Books are directed 


« in Counties only; beſides its, being before the Sta- | 


« cute, 


That perhaps the beſt Anſwer that can be given 


© to the Oxfordſbire Reſolution is, that the whole of 


i the Election was diſputed with a Party Violence 
4e which did not allow much Room for Reaſon or 


&« Juſtice. But if it were not ſo, Reſolutions directly 


te contrary have paſſed. In the Glouceſterſhire Com- 
© mittee, after the general Election of 1780, the ſame 
<« Queſtion aroſe, and the Committee received the Evi- 
« dence in Contradiction to the Poll. 


j 


« The Counſel for the Siuting Member obſerved | in 


« Reply, 


0 That the Oath whereby the Committee were bound 
« to try the Matter of the Petition did not oblige 
te them to make an Enquiry contrary to Law, or re- 
« ceive illegal Evidence. 


= That the Anſwer to this Argument was founded 
tt on a Miſconception of it; as if they had contended 
e that the Book of the Poll Clerk was concluſive in 
&« al] Caſes; whereas it had only been argued to be ſo 
« jn a Queſtion of a Return when no particular Caſe 
« is made out to impeach its Authority. Primd facie 


© it is good. What Circumſtances are alleged to 


<« raiſe a Doubt of this? The Evidence of the Check 
« Clerk. But before the Committee can receive this 
% Evidence they ought to be previouſly convinced of 
e ſomething wrong on the part of the Sheriff with 
te regard to this Fact: as, that the ſuppoſed Miſtake 


« was pointed out to him in proper Time; that the 
| 4Q2 « Truth 
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* Truth was known to him; or that the Circum- 


< ſtances bound him to enquire before the Cloſe of 
on the P oll. a FT 


That till the Committee ſhall be convinced of 
ce the NVeceſſity of the Caſe, the Numbers are n. | 


. ſively lixed by the Retura. 


That 8 the DiſtinQion between the 
* Return and the Merits, the Caſe does not come 
« within it, That all the others turned on the Con- 
duct of the Sheriff after the Cloſe of the Poll. 


In the Colcheſter Caſe the Poll was argued to be 
© concluſrve Evidence, and the Determination of the 
« Committee and the Houſe was accordingly. - That 
te an Inqueſt: of Office may indeed be traverſed: as 
ce otherwiſe the Party whoſe Right ſhould. have been 
cc prejudiced by the Inqueſt would be precluded 
from conteſting it with the Crown. 


« That the Caſe of the Dutcheſs of King ſton eh 
a ed on the fraud of the Tranſaction. 


„ That the Caſe in A would have been to 
« the Purpoſe if the Queſtion had been depending 


ec before the Sheriff previous to the Cloſe of the Poll: 


« but that the Effect of the Amendment there was to 
« ſubſtantiate the Record, which had been made de- 
« fective by the Miſtake of the Clerk; not to con- 


« tradict or annul it. That the ſame might be ſaid of 


« the Caſe of The King and Atkinſon. And that in 
« Hoctenbull's Caſe the Error appeared intrinſically , 
ce and one Part of the Record was corrected by another, 


« and not by any Thing forcign or collateral, WI 


Evidence of Pol . 


That the Caſe in Siderfin made againſt thoſe who | 


© adduced it: ſince there the Coroner was directed to 
te amend all but the Verdi; that being the Declara- 
* tion of Perſons on Oath. 


- 


4 That the other Amendments were made to ef- 
© fectuate the Inſtruments; not to ſet them aſide. 


« That the Principle upon which Amendments were 
© made formerly in the Courts of Common Law was, 


te that Miſtakes of the Officer of the Court might be 


« amended on the Spot; and before the Proceedings be- 
7 came Recorgs,* 


That parliamentary Precedents however lighted 
« for the purpoſe of an Argument which yet called 
« them in for its Support, muſt neceſſarily be ad- 
« mitted as Guides in parliamentary Proceedings: ſo 
long as not contradictory to themſelves or the Rules 
« of Juſtice ; and that neither of theſe Defects had 
e been ſhewn in the Precedents adduced for not ſuf- 


« fering the Evidence of the Poll Book to be Ros 
&« ſeded. 


The CoMMITTZE having deliberated, the Counſel 
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Con. III. 


ch. 25. 


© were called in and informed, That the Committee 


<« had reſolved, ads, 


* That the Counſel for the Petitioners might We to. 


call ;be Evipence offered. 


— 4 
Ide whole Term being cf mina C 0. wwhich are not within 
ip 


dered as one Day, ſuch ons the Statutes of FD as well as 
of the Clerk were held amendable civil. C. L. 


within the Term : and this in Cri- | 
4Q 3 The 


p. 330. 
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Lob. I. p. 349. 
Do 
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The Counſel for the Petitioner proceeded accord- - 
© ingly in their Evidence. 


« On going into the Evidence it appeared that the 
i Check Books of both Parties agreed in entering the 
« Vote of Lugſden for Ongley, and not for the Atling 
© Member for whom it was entered by the Poll- 
« Clerk, 


* 


« Two other Points appeared corroborative of this 


% Proof: and concerning theſe Points the Counſel for 


the Petitioner when they produced the Evidence 


„ ſaid they were ſenſible, that Evidence of this Sort 


de was liable to Suſpicion, and ought to be received 
« with great Caution; but that they hoped they had 
ce laid a proper Ground for its Admiſſion by the at- 
e tendant Circumſtances, | : 


« Theſe Points were: that the Intentions of the 
de Voter, before the Poll and after, were in favour 
* of Lord Ongley on political Grounds; that after the 
Poll he ſaid he had voted for him. a 


« They gave Evidence too to prove that the Miſ- 
i take of the Poll-Clerk was diſcovered two Days af- 


» 

Te Reporter adds in a Note, 
that after the Arguments of Coun- 
fel were finiſhed, one of the Coun- 
fel. for the Petitioner mentioned to 
the Committee that a learned 
Judge bad, from bis Memory, in- 
formed him, that in an Action 
again the Sheriff of Bucking- 


Years before, by Mr. Fuftice Den- 
niſon, in which a Myr. Moore 
wwas Plaintif, the Fudge had ad- 
mitted the Evidence of a Check- 
Clerk to contradict ihe Poll. 

The particular Circumſtances of 
the Caſe he could not flate: and it 
was not mentioned in the Argument 


bamſhire for à falſe Return of for the Petitioner, | 


Members for Marlow, tried many 
| 2 


* ter 


Evidence of POLL. 


© ter by Lord Ongley's Friends; and that Mr. S7. John's 


te Check-Baok was refuſed to their Requeſt of examin- 


« ing it. 


e The Voter himſelf was not called as a "Oe : but 


ee the Counſc] for the Petizioner ſaid he was attending 
that the fitting Member's Counſel might examine him 


« if they thought proper; that they had Reaſons for 


thinking it improper Evidence on their Part. 


« The Poll-Clerk himſelf was willing when the 


« Miſtake was made known to him to have made his . 


Book agree with both of we Check Books. 


ce There was a Contrariety of Evidence as to the 
« Time when the Miſtake was mentioned to the She- 
« riff: On behalf of the Sheriff it was ſworn poſitively 
ce that it was not mentioned till after they had left the 


p. 353, 


« Shire Hall and adjourned to the Jury Chamber for 


5 the purpoſe of ſumming up the Numbers. 


« The Counſel for the fttinz Member contended 
ce that there was not clear Evidence of a Miſtake; ſo 
« clear as to ſuperſede the Authority of the Poll- 


« Book, That notwithſtanding the known Intention of 


e the Voter, he might, by a lapſus Lingue during the 
« Confuſion of ſuch a Scene, have given the Vote ſo as 
© to occaſion the Entry. And that the Committee hav- 
<« ing only to do what the Sheriff might have done, would 
cc conſider whether the Sheriff could, conſiſtently and 


p. 366. 


legally have made the Alteration, never having been 


<« regularly requeſted ſo to do: nor at all till the Poll 
de was cloſed. 


_— 


« That if this ſuppoſed Error had been permitted 


„by the Sheriff to be thus brought under Examina- 
\ 4904 A tion, 
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« tion, the Effect muſt have been to open the whole 
Election at the Period of its Concluſion : and thus 
„the Parties, without intending it, would have 


- « found themſelves in the Midſt of a Scrutiny. That 


« 2 Scrutiny was the only lawful Method of correcting | 
* ſuch Errors, if they exiſted, 


«The Counſel for the Petitioner argued that the 
« Error of the Poll-Book was plainly proved; that 
<« the Application to correct it was made in proper 
« Time; that the Sheriff ought to have received the 
« Fyidence offered to him, and to have corrected the 
Error: and that conſequently the Committee would 
« do what the Sheriff ſhould have done. 


* The CommiTTEE, after deliberating, informed 


c the Counſel that they had reſolved, 


1. © That the Application to the Sheriff was fuch, and 
© made in fuch Time, as to call upon him to attend 10 
20 11. 


2. That the Sheriff ought to have taken the Vote 
&« of William Lugfden from the Poll of Mr, St. John, 
and added it to the Poll of Lord Ongley. 


« In a former Part of the Cauſe, when the Conntet 
* for the Petitioner had finiſhed their Evidence rela- 


4 tive to the Caſe of Lugſden, they informed the Com- 


« mittee that with reſpe&t to the other two Votes 
« mentioned in the Petition, they could not produce 
Evidence that Application was made to the Sheriff 
& to correct the Miſtakes before the Cloſe of the Poll: 
« but that if the Committee pleaſed they were pre- 
% pared to prove the Miſtakes of the Pall-Clerk, as 
6 ſtated in the Petition. 


2 Thereupon 


Evidence of Por x. 


e Thereupon the Chairman aſked the Counſel for 
ce the Sitting Member if they choſe to offer any Argu- 


<« ment on this Point.— They left it to 208 Com- 
. - 


« When they met the next Morning, the Counſel 


dec were informed, that a Reſolution purporting to ad- 


<« mit the Counſel to produce Evidence to corre& 
% Miſtakes on the Poll-Book, although no ſuch Evi- 


« dence was tendered to the Sheriff, had paid | in the 
« Negative, 


« After the above Reſolution had been communi- 


te cated, the Counſel for the Sitting Member proceeded 
« in Support of their Caſe, to call Evidence to ſhew 


* that one Thomas Eyre, whoſe Name was entered by 


« the Clerk as voting for Lord Offory only, had voted 
« for Mr. St. Jobn likewiſe, 

« This was oppoſed by the Counſel on the other 
Side, who ſaid, that purſuant to the laſt mentioned 
« Reſolution, it ought firſt to be made appear that 


the Caſe had been mentioned to the Sheriff during 


yn the Pall. 


8, 


p- 131, 


b 37%. 


The Counſel for the Sitting Member admitted they 


* could not prove this: but contended they were at 
Liberty, notwithſtanding, to enter on ſuch Evidence: 
* that the Reſolution which was ſuppoſed to prevent 
* them was only ex parte, on the Caſe of the Peti- 


4 tioner; and that the fitting Member would be in a 


te ſtrange Situation if not allowed the ſame Means for 
his Defence which were Meath againſt him. 


ce The 


po . 
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The Counſel on the other Side inſiſted, that it 
« was inconſiſtent for thoſe who were contending that 
« the Committee ſhould do what the Sheriff ought to 
have done, to preſs them to receive Evidence which 


they did not offer to the Sheriff. 


„That the Reſolution had certainly in Terms a 
Reference to both Parties: and that it could not be 
« ſaid to have been made ex parte, when the Counſel 
« for the tting Member had been formally aſked, 
« and declined to ſpeak on the Queſtion. 


When the CommiTTEz met on the Day follow- 


© ing, the Counſel were informed that a Reſolution, 


& That the Counſel be admitted to produce Evidence 
&« relative to Thomas Eyre had been negatived. 


« The Counſel then propoſed to enter on Evidence 


„of a Miftake in the Poll- Book which they ſaid was 


* not within the Reſtrictions laid down by the Com- 
&« mittee. 


ct That this was the Caſe of Edward Bennet who 
« had voted for Oſſory and St. Fobn, but whoſe Vote 


was entered in the Poll-Book for Oſſory only. And 


that this Miſtake had been intimated to the Sheriff. 


The Counſel for the Sitting Member claimed to go 
« into Evidence of this Miſtake: as what would have 
certainly been examined if the Sheriff had enquired 
* into the other. They admitted that both the Check- 
« Books agreed. as to this Vote with 18 Poll. 


The Counſel for the Petitioner objefted to any 
« Enquiry into this ſuppoſed Miſtake: alleging, that 
| «c a3 


4 


Evidence of Pol L. - 1 


de as the Entries of the Vote all agreed, no regular 
&« Evidence of their Error could be produced before 


i the Committee. That the Statute allowed InſpeFors 
c and Check-Clerks for the purpoſe of rectifying Miſ- 


« takes in the Poll; and that therefore if ſuch Miſ- 
te takes were to be rectified, it ought to be by a Com- 
15 with the Check-Books. - 


« To this it was replied, that 0 Objection was 


& premature till the Proofs were offered. 


© The Committee tes deliberating on the Queſ- 


« tion reſolved, That the Counſel be admitted 10 pro- 


« Juce Evidence relative to Bennet's Vote. 


& This is remarkable: as it goes the Length of Fa. 
« mitting Evidence which under the Circumſtances 
& (ould not but be parol, when the written Evidence, 


ce taken by public Authority of an Act of FIR 


« vas confeſſedly all of it on one Side. 


© This was one of the Points urged when it came 
tc to the Examination of the Evidence allowed to be 
* produced, which was that of the Voter himſelf, 
ce whoſe Vote was ſuppoſed to have been miſ-entered : 
* for it was then contended, that in all Caſes of 
« Amendment at Common Law, it is a general Principle, 
te that the Amendment of a written Inſtrument ſhould be 

« by ſome written Inſtrument of equal Authority, as 
«in Lug ſden's Vote; which had been amended on the 
ce Authority of the Check-Books; which in this loſtance 
« of Bennet confirmed the State of the Poll, 


de The CommiTTEE having deliberated on * b 


& tion reſolved, 5 ER 


p. 326, 387. 
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Caſe af Bed - 


ord hire 
. 1785. 


5403. 
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* That the Evidence of Edward Bennet ze not 
« mittel. 


It will be ſeen under the proper Heads what the 


, 
\ A 


other Objections to his Evidence were. None of them 


« ſeem ſo likely to have had Weight with the Com- 
« wittee as that of its being parol Evidence to con- 
« \radict the whole Current of. written Evidence to the 
* {ame Point. | 


Par. 2. 


This Point of correQting the Pol! by parol Evi- 
* dence was again diſcuſſed in another Petition; of 


Mr. St. Jobn againſt Lord Ongley: on the Vote of 


« Thomas Ayres (the ſame mentioned above under the 
« Name of Thomas Eyre) : which Vote it was again 
* contended by the Counſel for the Petitioner, was 
entered, by Miſtate, for Lord Ongley only. 


The Counſel for the Sitting Member informed the 
« Committee that having Objections to the Poll of the 


„ ſame Kind on their Side, they objected only in 


Point of Form to the Evidence merely to obtain 
* ſome Determination en the Point. They agreed on 
„both - Siges to make no Argument upon it; but to 


« leave it to the Effect of thoſe which had been ad- 
c dreſſed to the former Committee. 


« The Couuirrzx, after deliberating, reſolved, 


« That it was competent to them to bear Evidence to cor- 
« ref an Error on ihe Poll, . 


« A-Witneſs who was a By- fande being thereupon 
called to prove for whom the Vote of Ayres had been 


« piven, the Evidence was oppoſed by the Counſel for 
« the Sitting Member: who contended, that Evi- 


6 * dence by parol ought not to by received to contradict 


ce the 


Evidence of Pol. 


t the Poll-Book: becauſe the Statute already quoted, 
* conſidering the Violence and Animolity of conteſted 
« Ele&ions, protects the Individuals intereſted from 
« the Danger to which their Conſciences would be ex- 
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« poſed if in ſuch Temper of Mind their Oaths were 


« to be taken: and therefore directs a written. Inſtru- 


<« ment to be preſerved on both Sides for the Purpoſe 


c of determining theſe Diſputes. That the proper 


. « and only Evidence in this Caſe would be, the Check- 
« Books VERIFIED by the Clerks who made them, who 
& are in the Statutes called Iuſpectors of the Poll, and 
N who ſeem to have been inſtituted for ſuch Pur-, 


* poſes, | 
| „ The cal for the Petitioner denied that the 
« Statute. could have any ſuch Deſign in appointing 
<« Inſpefors of the Poll and permitting Check-Clerks to 
< the Parties. Sky 


They ſaid, that this was merely a Security and 


« Satisfaction intended for the Candidates during the 
« Election, and that the Evidence of any Perſon pre- 
ce ſent was as proper for this Purpoſe as that of the 


The Reporter 
here refers to 
7 8 W. III. 


wa 5 0. l. 


IEP | 


7 4% 


Check Clerks : and that the laſt Reſolution of the 


“ Committee in this Caſe, neceſſarily led to the bear- 


„ing of ſuch Evidence. That a Poll-Book was no 


& Record in Law; and a Check-Boock could not be con- 
« ſidered in its legal Effe# otherwiſe than as a Memo- 
« randum from whence the Clerk might refreſh his 
© Memory of the Facts to which he was called as a 
« Witneſs, for that it would not be admiſſible of it- 
« ſelf, and without being authenticated by the Clerk 
© who wrote it. It's Uſe in Evidence would depend 
© on the Clerk's Examination, and thus pars! Teſti- 


% mony 


# Q 
- 
% 
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# 1 
- Evipzncs before CouuirrEESs of ELxction, 


- © mony® would be received: inconſiſtently with the 


* Ohjection on the Part of thoſe who offer this Proof; 


* which is founded on a Poſition which admits the 


« Teſtimony of the Check-Clerk, but at the ſame Time. 


A denies the Competency of parol Evidence. 


« That Iuſpectors and Check-Clerks were not ſworn 
„to their Books, and were Partizans of thoſe for 
« whom they attended, equally with any other of 
their Supporters: that their Books were always in 
te the Cuſtody of the Parties, who might come at 
© them at Pleaſure, which ſhewed how unfit it was to 
ce reſort to them as deciſiye Evidence. 


© The COMMITTEE were of Opinion that this | 
« Queſtion was involved in their laſt Reſolution : and 
directed therefore the Counſel for the Petitioner to 
proceed with the Evidence. | 


« Afterward the Voter himſelf was offered: a Ground 


being made by the preceding Witneſs, who ſaid he 
* heard Ayres poll for both Candidates. And after 


tt Debate he was admitted to give Evidence, . 
to the Deciſion of the former Committee. 


He having ſworn that he voted for both Candi- 


e dates, the Counſel for the fitting Member produced 


te the Check- Books of both, which wete the ſame as 
« to Ayre's Vote as the Entry on the Poll. Boot.: and 


TY 


* This does not appear a perfettly ing Witneſs, but though they require 
corre Argument : Deed? not of —＋ Means of Verification to intro- 
certain Date, and other Inflrus duce them, their Force, when in- 
ments not of Record, muſt be veri- troduced; is that of written "3 


- ny 


nt ps Teſtimony 9— dence, © 


>, Evidence of Porz. 


< they relied on the concurrent Authority of theſe 


s againſt the Evidence given on the other Side. 


* But a Doubt aroſe which is Pry referable to 


"Par. Zo | | 1 


« In a DownTon Caſe this very Point . concern- 
« ing the Copy of a Poll offered as Evidence came 
br: under Diſcuſſion. 


te While a Vote was under Diſcuſos i in that Cafe 
te the Counſel for the Sitting Members offered to give 


jn Evidence in Support of it a Copy of a Poll for the 


&« Downton Election, Aug. 21, 1727: 


j 


The Counſel for the Petitioners contended, that it 
THEE not be received in Evidence: that it was not 

e properly authenticated even as a Copy, no Hand- 
« yriting to it being proved, nor * Authority an- 
« nexed to it. 


« That by the Statute * Copies of pol are directed 
et to be given to thoſe who apply for them, which 
Kun not be done unleſs Originals are preſerved: but 
t that this Copy did not appear to be made by Autho- 


cc rity purſuant to the Act: and that even if it were 


* {ach Copy it could not be read in Evidence, Being a 
« Copy, till after properly accounting for the Original; 


« The Counſel for the ſitting Member contended, 


ce that a Paper of a Date ſo antient, coming from a 


« Family Repoſitory of Deeds, poſſeſſed equal Au- 


« thority with Title Deeds: that the ſubjeZ? Matter of 


< this Paper made it an Exception to the * Pr 
| re 
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Caſe of Do. 
TON, 1 Los. 
276. 


W N k 
0. 25. 15 | 


* 


Evmxvex e — of Exxcrion. 


© reſpe& to Copies, beben the Poll is the * of 
© the Voters, and every Writing of it may ge" called © a 


_ #* Copy.® 


© "That the Ack of Willie Ill. orders the Mode of 


© Proce::ding in County. Elefions; but in Boroughs 


Unt 31:7. 


' 3 E. C. 39. 


? Polls ia Corporations the learu- 


e they are not bound to preſerve in Writing the Polls 
« That the Queſtion therefore for the Committee 
< would be, Whether they would not receive in Evi- 
< dence hir Account of the Election, of which, * 
„ haps, a better never exiſted. 
The CommirTTzr, without leaving the Room, re- 
* folved not to admit the Evidence. 


| 413 Par. 4. | 
5 In rl Caſe of STEYNING 2 3 | 
Evidence of a Poll in the Year 1724. 


Mr, Danger 1 to it, as e Evi idence. 


| * 


* With Ran to the Nasty preſſion, the poll, to require Cor. 


pies to be given only wv 
was in Fact taken in Writing. .* | 


ed Reporter has the following Note. 


This Statute direfts the "Pall of 


contgſte Elections in Counties 1% 


be regularly taken by Clerks ap- 

pointed for the Purpoſe. But there 

is no 229 Provifion (that 1 know 

of) for this Regularity in Towns. 

The fixth Section of this Aft may 

be confirued to imply it : by requir- 

ne all Mayors and other Officers 

who take an Election to give Copies 
be Poll taken. at ſuc ; Eleftion : 

as this Clauſe inflidt a Penalty 

of 500; for cvery Offence contrary 

to the Statute, it would, in this 

Respect, be underiood by the Ex- 


Statute 19 G. II. c. 28. regulates 
only the Ele&ions for Towns that 
are Counties : but in this als "the - 
Dire&ion for taking a Poll in Writ- 
ing is by Implication, from ,. 6. 

by which the Returning Officer is 
directed to allow a Check-Book 
for every Poll-Book foreach 
Candidate, Perhaps it may be in- 


ferred from the Want of an expreſs 


Proviſion for this Purpoſe in the 
Statutes, coupled pers! 7 the long 
Uſage, that by Law the Returning 
Officers 1 1 bound to take 
a Poll in Writing, - 

© That 


Evidence of Poll. 


That the uſual Courſe is to ſearch for ſuch Docu- 
* ments either in the public Repoſitories of a Place, 


« or amongſt the Repreſentatives of a Perſon whoſe 


* Duty it was to fill a particular Station: but that ſuch 
Search had not been made in this Inſtance. The 
% Paper itſelf imports, that the Poll was taken before 


* one Thomas Foreman, Why was not the Application 
* to his Executors? The Steward of the Borough is 


not ex officio Returning Officer; the Probability 
* ariſing from the Evidence, is that in this Caſe he was 
* an Agent for the Party ſupported by that Intereſt for 
ee which it makes. It is therefore a partial Repreſenta- 
* tion of the Poll: or even allowing it to be a Copy, 


* It can not be received until the Original is pee. to 
8 have been loſt. 


On the other Hand it was argued by Mr. Bond 


© that as the ſame Paper had been received after De- 
© bate by the former Committee, there was no Reaſon 


de why it ſhould be rejected. That he thought it was 


ea Point of general Importance that the Rules of 
Evidence laid down by former Committees ſhould be 
* followed: as otherwiſe a new Committee would be 
« ſomething more than a new Trial, and it would be 
e impo Tible to adviſe how to act. He obſerved that 


te the Paper on the Face of ic did not purport to be a 


« Copy, nor was there any Evidence that any other 
" PIER ever mes. 


« That on the contrary, it was ſaid by the Witneſs 
© who produced it, that the Steward of the Borough 
te (whether Right or Wrong) uſually takes the Poll at 


“ Elections, and this Aſſertion was not diſproved, al- 


cc though the preſent Steward might have been called 


ce to contradict it, and to produce the Polls; which, if 


Vol. IV. 4 R * exiſtent 
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_ 314. 


2 Faas. 53. 


EvipEncs before CommITTEEs of ELECTION: 


« exiſtent muſt be preſumed'to be in his Cuſtody, That 
all Intention to miſrepreſent was out of the Quef- 


« tion. 


“ That if the Paper produced was an Original, he 
« was entitled to have it read; if it was a Copy, his 
« Friends had made the beſt poſſible Search after the 


“ Original, and given the requiſite Notice for its Pro- 
© duction. | 


ce In Reply it was anſwered, that nothing was more 


. uſual than a new Trial to correct a Miſtake by the 


% Admiſſion of illegal Evidence. 


« That the Seareh, to have Effect, muſt be made 
e according to the known Rules of Law: and that 
te therefore, in either Caſe, it was neceſſary to apply 
© (whether the Paper were Original or Copy) to the 
te Repreſentatives of the Returning Officer, whoſe 
„ Duty, even before the Act of the Maſter of the 
<« Rolls, it was, to take the Poll, if one was demanded, 
« or appoint a proper Perſon to act for him. 


te That Polls and Copies of Polls have been _ 
© by Commiltees when authenticated by Recorders ani 
„ ſuch Perſons whoſe Offices place them above the 
* Suſpicion of Partiality : but that was not the Caſe 
te with regard to Stewards of Manors. 


« The Co MIT EE decided, That the Paper offered 
© in Evidence is not admiſſible, 


«* Inthe Caſe of Hoxs HAM, in the Courſe of deducing 
ce the Titles of the Voters, the Steward of the Manor 
* having been required by Notice to produce all the 
4% Court Rolls that were in his Poſſeſſion, and he hav- 
te ing ſtated that he had no Court Roll, or Minute 5 

cc E 


Evidence of POLL. 


© the Proceedings of a Court earlier than 1699, except 
te the Roll of 1611, and a Rental of 1686, they of- 
ce fered a Book entitled Burgas et Manerium de Horſham, 
« 1650—1768, * which they ſaid came from the Poſ- 
ee ſeflion of Lady Irvine, and contained, among other 
« Articles, Items from the Court Rolls during the 
« Time that the Originals were allowed to be miſſing. 


« To this Evidence it was objected that it came from 
ce a Perſon who had not the legal Cuſtody ; but, on 


the contrary, an Intereſt to corrupt the Entries of 
e the original Rolls. 


That it had not been proved that theſe Originals 
* were Loft, if they ever exiſted : and that theſe could 
e not be taken to be a Copy of them; ſeeing that the 
« Names of the Homage are frequently omitted, and 
ce the Stile of the Court is, in many Inſtances, inac- 
re curate. It was ſaid therefore to conſiſt of partial 
« Extratts from the Rolls: and that if the Courts 
« were to be preſumed regularly kept, there was a 
te Chaſm in it, which was pointed out, during which 
© Time the Proceedings of former Courts might have 
been completely reſcinded. 


& To this it was anſwered, that the ſame Inaccura- 
« cies were frequently to be found in the original 
* Minutes of the Courts produced by the Steward. 
„That theſe Inaccuracies might furniſh an Objection 
eto particular Entries where they were obſerved, but 
te ought not to impeach the Authority of other Entries 
* more accurate, That the Committee would pre- 
&© ſume that Courts were held between 1611 and 1699, 
* for otherwiſe the Corporation muſt have been diſ- 
« ſolved; as from the Courſe of Nature, none of thoſe 


4R2 | „ ho 
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P. 35. 


2 Loup. 156. 


EviDENCE before CoMMITTEES of Exzeriox. 


& who were admitted at the former Period, could 
c be alive at the latter: and that it was the intereft 


; * of the Irvine Family to perpetuate the memory of 


* the Procedings at the Courts, by taking Copies of 
* the Rolls or Minutes which this Book muſt be pre- 
_* ſumed to contain. 


„Tux CommtTTEE were of opinion, that the Evi- 
&« dence was admiſſible. 


« In the Caſe of Sal r As, the Petitioners produced 


14 Apr. 3785. ce the Copy of a Poll, then lately diſcovered, taken at the 


1 Mod. 4. 
Medlicott and 


his 
ic. 21 Car, l. 
1669. 


« General Election in 1713. 


t The circumſtances of the Paper led the Counſel 
* for the Sitting Members to object to its being re- 
& ceived in Evidence. 


« Becauſe it did not appear that any original Poll 
tt had been taken or kept, nor, that if ever it exiſted, it 


Kay had been loſt, nor that the Copy offered had been 
examined with it. 


ce And that it had a very ſuſpicious appearance: 
it having memorandums made on it, in different writ- 
e ing and ink from the reſt, which were only private 
& obſervations, and though not legal Evidence would 
« be received together with it. 


« That in the DownTon Cauſe, (1 Luders 279, 8) 
© there exiſted a Caſe in point, in which that Com- 
* mittee had reſolved to reje& the Copy of a Poll 
te under ſimilar circumſtances. 


te In ſupport of the Copy a Caſe was cited; in Zject. 
ic ment, the Plaintiff at the Trial offered in Evidence 
a Copy of a Deed that was burnt by che Fire. The 


1 ” Copy 


Evidence of PoLL. 


2346 


ce Copy was taken by one Mr. Gardner of the Temple, 1 


« who ſaid he did not examine it by the Original; but 


« he wrote it, and it always lay by him as a true 
60 Copy. 


« And ru Cour agreed to have it read; the 
4 original Deed being proved to have been burat, 


c. In the Report of the ſame Caſe by Keble, it is 


« ſaid the Court held it to be good Evidence, as well 
« as Teſtimony of a Witneſs of the Contents of a 
c Deed burnt, which was allowed to my Lord Coke 
e who witneſſed a Conveyance in Sir Chriſtopher 
% Haydon's Caſe; and in one Douce's Caſe at the 
% Oxford Aſſize the lite Evidence: and per Twiſden in 


« Thin's Caſe ſuch a Copy was allowed without 
40 examining, 


„They farther argued, that in the Downton Caſe 
te the Copy of the Poll was not properly accounted for; 
« as it was not proved to be the beft Evidence by the 
e Loſs of the Original: but that in the Caſe before 
te the Committee all the Papers of the Borough had 
been proved to have been loſt, And that, agree- 
« ably to the Caſe cited, where an Original is loſt, a 
« Copy is Evidence, and it is not neceſſary to prove 
te the Copy to have been examined with it. 


* This ſeems to be the celebrated Sir Chriflopher Hatton, in 
thoſe Days when 
Full of” within the ſpacious N. alls, 
* When be had fifty Winters ver him; 
M grave Lord- Keeper led the Bratuls; 


2 Lud. 203. 


Gray's Poems, 
Wakefield's edit 


The Seal and Maces danc'd before him. | Pe 295» 


As ſings, in a ſportive Mood, one of the greateſt of our Poets. 


4R 3 « That 
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322. 
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Evipzxex before CouuirrEES of ELECTION. 


| e That this plainly purported to be a Copy of the 


« Poll, and ee with the Return of the 
« Election. 


te That there could be no juſt Cauſe of Aa it; 
« as its preſent Uſe could never have been foreſeen 
« by the Writer, and it had been preſerved among 
„the Family Papers of thoſe moſt likely to poſſeſs ir 
<« rightfully. * That the Obje&ion came very unfa- 
« yourably from the Corporation who could give no 


« Account of the Loſs of their Records. 


The COMMITTEE reſolved to admit the Evivumcs, 


| Norzs or Mixvrzs 
Without Proof of their being taken at the Time, 


In the Caſe of STEyninG, a Paper was offered as 


te a Poll taken in 1741. It did not appear by whom 
« or when taken. PP; 


« On this it was objected, by the Counſel for the 
« Petitioners that a Paper thus cireumſtanced could 
te not be received, either as the Poll itſelf, or as a 
« Copy of the Poll, or as authentic Minutes, 


That a Poll was, in Reality, an Appeal from the 
te Judgment of the returning Officer on a Shew 
« of Hands. 


e That accordingly, from its Nature, it muſt be 
« aſcertained in Writing, as no human Memory could 
«* be adequate to aſcertain the Event. 


% 


“ That farther it wanted 3 from not 
aq; E to have been taken by the proper Offi - 
cer. 


Norzs or MinuTzs of Poli; without Proof of their 
being taken at the Time. 


cer. That an Election was analagons to the Pro- 
« ceedings of a judicial Aſſembly: that it might be 
« ſaid to conſiſt of the returning Officer and his Clerk 
ho form the Court, the Electors, Candidates, and 
„their Agents who conſtitute the Parties: but that 
* any Notes which are taken relative to Proceedings 
in a Court of Juſtice, never can be received as Evi- 
« dence except the Perſon who took them declare 
upon his Oath, that he took them at the Time 
the Circumſtance happened, and meant to take 
* them without any partial Views . 


If they are written after a Length of Time the 
« Fallibility of human Memory deſtroys their Autho- 
e rity; and if taken on the Spot they are not Evidence 
ce of themſelves, but are merely admitted to refreſp 


the Memory of the Witneſs on Oath. 


c That in the Inſtance before the Committee chere. 
« was no Evidence that theſe Minutes were written 
te during the continuance of the Poll; and that the 
e Perſon who took them could no longer be examined 
« 2s to his Situation or Connexion with the Parties. 


on the other Side it was contended that this 
« Paper was Evidence perfectly ſimilar to that already 


_—_— 


| ®Thicis not fo much from its Na- ral for the purpoſe of its Applica- 
ture univerſally as from Circum- tion. EE 


ances : for ſuppoſe a Poll where + This Meanin g is not te a- 
1 e three Electers or a yet pear from his Declaratiam on Oath, 


ſmaller Number ; yet though not but reſults from the Circumſtances 
primary and univerſal, the Ground as a legal Preſumption. C. L. 
of the Argument is ſufficiently gene- 8 | 

| 4R 4 © admitted, 
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ct admitted, of the Poll of 1740: * or that if there 


de was any Difference, it was in favour of the * 
under Diſcuſſion. 


That from the Circumſtances it was evidently 
e impoſſible to ſtrengthen its Authority by other Evi- 
te dence than that of the Inſtrument itſelf, which, it 
* was argued, bore the ſtrongeſt Marks of Authen- 
* ticity on the Face of it. | 


* That it was regularly divided and caſt up like a 
Poll taken at the Election, and differed only from 
* the Poll of 1734 in wanting the Signature of the 
returning Officer; which was to be conſidered” as 
« ſupplied by the other Circumſtances. 5 Þ 


*« That it could not be incumbent, after ſuch a 
« Length of Time, to bring forward the very Perſon 
te who took the Minutes: (ſuppoſing that they were 
* not allowed to be a Poll): but that the Committee 
« would extend to them the Rule by which Courts of 
« [aw allow Deeds to prove Themſelves after thirty 
« Years, and the Counter-part of a Deed to be given 
«in Evidence where the Original was . not to be 
4 found. 


16. « To this it was replied, that if conſidered as 
« Minutes the Paper ought to have been authenti- 
tc cated either by the parol Evidence of the Perſon 
de himſelf by whom it was noted down, or by the 


1 


* Alluding to a Reſolution of the Committee which was afterwards 
reſcinded, See 2 Frajers 321, 2. 329. 


cc legal | 


Norzs or Mnurzs of pol. L; without Proof oi their 
| being taken at the Time. 


cc legal Means, in caſe of his death, of perpenatin 
« Teſtimony. 


« That with reſpe& to Deeds proving 1 
« after a Length of Time, they were Inſtruments of 
© peculiar Solemnity, having many Privileges an- 
e nexed to them as ſuch: but that the Exception 
* inſtead of TG. eſtabliſhed the general Rule. * 


« The Reply concluded with recapitulating the 
« Argument that the Paper tendered to the Con- 


« mittee was not proved to be an original Poll, did 


© not purport to be a Coy, and was not admiſſible as | 


Minutes of what paſſed at the Election. 


1 The CommITTEE having deliberated, adjourned 
< till the following Morning; when they reſolved, 


« That the Paper offered by the Counſel as the Pol L. 


0345 . 


b. 326. 


er taken at the Elefiion for STEYNING, 50 not received | 


« as ſuch, 


« The Chairman at the ſame Time informed the 


* Counſel for the Defendants, that if they found it 


s conliſtent with their Cauſe to offer the Paper in any 


other Way, they were at Liberty ſo to do. 


« On this it was offered, not as the Poll of 1741, 
« but as the next beſt Evidence which the Caſe would 


« admit, of what paſſed at the Election of that 


6＋— 


* ——_— 


* Exqeptio probat Regulam. 
« Year: 


ibid. 


| 
| 
| 
| 
| 
| 
| 
j - 
| 
| 


| 
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Evipzxcs before ColTrane of ELecTion. 


« Year: there being ſufficient Reaſon to preſume, 
and moſt conſonantly to the Reſolution of the 
Committee againſt the Exiſtence of any written 
<« Poll taken by the returning Officer at that 
« Election. 


« That from the Circumſtances there was Cauſe 
<« for ſuppoſing that the Perſons who had written 
&« this Paper had acted as Check Clerks, whoſe Notes 
<< were the next beſt Evidence to the Poll itſelf. 


e That it had alſo been produced from the beft 
Quarter; from among the Papers of the Perſon 
« by whom it was written, and had been proved his 
% Hand-writing. That it was at leaſt as ſtrong 


„Evidence as Proof of the Declaration of the Per- 


« ſon who took it would have been, and admiſſible 
„therefore in the Abſence of the Poll as traditi- 


+  & onary Evidence of the Ulage of the Place, 


It was argued on the other Side, that the Paper 
« could not be received. That at beſt, it was proved 
© to have been written by an Agent: and muſt 
te therefore be preſumed to have been taken with 
* ſome partial View. 


« But that at all Events it could be no more 
« Fvidence than a Letter written to a Friend giving 
« an Account af the Election; which if it had not 
tt been ſubmitted to the Judge at the Time, and to 


&« Croſs-Examination on the other Side, would not 
ce be liſtened to for a Moment. 


« And 


? 


— —— — 


Norzs or Mixurzs of Pol L; without Proof of their 


'* 


eng taken at the Time. 


And that it is a general Rule that wherever a 
« Paper, not being a Deed, contains the Relation of a 


 « Fa} which the Writer, if alive, muſt be called to 


& prove, that Paper, if the Perſon is dead, can never 
« be received as Evidence of the Truth of its 


46 Contents. 


* And farther, that great Part of the Argument 


cc on the other Side had been built on a fallacious 
« Ground: that whenever the beſt Evidence is not to 
« be procured, the only remaining Evidence ſhall be 
« reſoried to: a Poſition which can not be admitted 
« otherwiſe than with this Conſideration included, 
'« that ALL EvIDENCE MUST BE OF A LEGAL 


„ NATURE. 


Otherwiſe if the Poll were loſt, a Cal- 


ce culation of Votes made by an Agent upon Pro- 
« miſes or a Letter, giving an Account of the Election 
« would be admiſſible: Such Papers might be no- 
« ticed * by an Hiſtorian or Antiquary, but could never 


ce be liſtened to in a, Court of Juſtice. 


It had been 


e argued that no Poll was taken: But the legal Pre- 
& ſumption is, that a Poll was regularly taken—Why 
« therefore were not enquiries made of the Repreſen- 


—. 
— 


From Circumſtances, which 


need not here be detailed, the 
«Copy furniſhed by Mr. Loft was 


abruptly diſcontinued at this 
Part.—It was found neceſl; 

therefore. that the Work ſhould 
be concluded in the beſt Manner 
that ſuch a Conjuncture would 
permit. The following Pages, 
with the General Index of Prin- 
cipal Matters, and Part of the 


. Synoptical Index, were compiled 


2 


* 


by a Gentleman, who, though 
wiſhing on this Occaſion to re- 
main totally unknown to the 
Profeſſion, apologizes to them 
tor the inadequate Manner in 
which he is conſcious his Taſk 
has been fulfilled : and reſts his 


Plea for Excuſe on the known 


Difficulty of purſuing a Plan 


laid down by another, with whom 


he had no concurrence or com- 
munication. 


cc tatives 
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ce tatives of the Returning Officer. As to the Argu- 
* ment that the Paper was admiſſible as traditionary 


« Evidence, this was conſidered as perfectly untena- 
ce ble: becauſe though Declarations might be Evi- 
« dence of Reputation in a general Queſtion of Right: 
« they never could be admitted to prove particular 
« Fatts: ſuch as what Individuals voted or did not 
te vote at an Election. 


« The Committee on Deliberation reſolved, © That 
« the Paper offered be not admitted as Evidence of what 
© paſſed at the * for Steyning, in the Tear * 


The wiel who had produced the former diſ- 
e puted Polls was again called and produced a Paper 
„in his Father's Hand- Writing, purporting to be a 
Poll taken in 1754, which he had alſo found among 


his Farher's Papers. In the ſame Hand were indorſed 


„ the Words, Steyning Pall, 1754: But the Wit- 
e neſs was not preſent at the Election. 


Another Witneſs, who was preſent at the Election, 


vas produced; who ſtated that Mr. Brot (the Writer 


« of the Paper) took the Poll; his Reaſon for thinking 


 * ſo ſeemed to be, that the Common Crier called up 


te the Voters, and Brown directed him as to the Mode 
<« of doing ſo— The Witneſs alſo gave his Vote to 
& Brown, but he could not ſwear that no other Perſon 
« was writing, or that Brown was appointed Poll 
« Clerk by the Returning Officer, whoſe Name it ap- 

„ peared the Witneſs miſtook, or did not recollet— 
Another Perſon was preſent at the Election, and in a 
« different Intereſt from Brown, 


« The 


I 
4 

is 
F 
/ 


Norzs or MinuTzs of Por L; without Proof of their 
| being taken at the Time. 


The Paper, being offered in Evidence, v was object- 


ed to; principally on Account of the indiſtinneſs of 


«* the Evidence given by the laſt Witneſs : and upon 
the Arguments urged agaitiſt the former Polls, which 


< it was contended were more fully be to the 
<« preſent Caſe, 


[Ul 


The Committee reſolved, that the Paper offered 
« in W is inadmiſſible. 


ce In the Caſe of Saved in 1 787, when the Copy 


« of a Poll in 1713, was offered in Evidence, the 
« Counſel for the Sitting Member objefted to its ad- 


8 miſſibility, and ſupported their Ojection by the Argu- 


« ments already reported *, which received a ſimilar 


« Anſwer, and the ſame Deciſion. 


© The moſt material Difference in that Caſe confiſledi in 


« Paper diſcovered after the former Trial, containing 
© Inſtruftions for a Poll previous to an Election in 1722. 


« The Counſel for the Petitioner offered it as a Pa 

e ſhewing the Reputation then received of the Right of 
Election: which Paper they would prove to be in the 
te Hand-writing of Mr. Hickes, at that Time Town- 


Clerk of Saltaſb, and long dead, containing his Opi- 


„ nion on that Point. Hickes was an active Partiſan 
* of one of the Parties in the Borough at that Elec- 


„ tion. 


The Couuſel for BY Sitting Member objected to 


« this Paper's being received in Evidence. They ſaid, 


«© That the Situation of Hickes on this Occaſion, was 


s ſuch as to render any Opinion of his upon the Sub- 


« ject, conveyed in ſuch a Manner, and at ſuch a Time, 


e nugatory. 
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2 Fran, 333 · 


2 Lud. 208, 
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* nugatory, That no Opinions of Men could be con- 


ce ſideted as containing Evidence of reputed uſages, but 
&* ſuch as were impartial, and ſoberly given; but this 
<«< Paper would ſhew the Conduct of an Agent in a con- 
te teſted Election; who neceſſarily ſtrains every Point, 
and uſes every Means in his Power, of gaining his 
tt Object. That Hickes was known to have been an At- 
© torney, and probably acted in that Character here: 
It is the Duty of ſuch Men ſo employed, to prepare 
« for every difficulty; and if this Paper really were, 
* what it purports to be, Inſirufions for a Poll previous 
© to the Election, of courſe it would be contrived ſo as 
* beſt to ſerve the Purpoſe of the Party, for whoſe Uſe 
« it was made. Objections might have been expected 


that were never actually made, and a State of Votes 


given, that never took place. That in ſhort it did not 
* appear that the Paper was ever made uſe of at an 
1 Election, or ever left the Deſk of him who made it; 
« and under theſe Circumſtances could not be relied 


on, as containing Evidence of Reputation of the 


« right of Election. 


« On the other Side it was contended to be admiſſi- 
« ble and proper Evidence, to ſhew that the Town= 
&« Clerk, a Member of the Corporation, entertained the 
te Opinion to be diſcovered from the Contents of this 
<< Paper, of what the Right of Election was; particu- 
« larly as it was in Favour of a Right making againſt the 
Corporation. That if any Perſon had heard him de- 
« clare his Opinion tothe ſame Effect, it might be given 


in Evidence by ſuch Perſon now; and much more was 


« it to be reecived, in its preſent State, when reduced 
into Writing, and ſo far more certain than when de- 
© livered from the Memory of a Coverſation had long 
ago. That even if Hickes had been an Attorney for 


«the 


Paror Evipence of a Pol r. 


« the Party, (though that was not the Caſe for aught 
« that appeared, ) the Contents of the Paper were ſuch, 
te that this Circumſtance would not prevent their Ope- 
e ration, to ſhew his indifferent and impartial Opinion 
« upon the Subject; becauſe it ſhews, that both Parties 
* muſt have acted upon an acknowledgment of the ſame 
te right of Election; that the Paper was not produced in 
© Evidence of any Fa# relating to the Election; as that 
© 4, had a Vote, or B. had not, that C. was a Free- 
* holder, or D. a Freeman; but merely that the Town- 
Clerk thought that burgage Tenants had the Right of 
Election in Saltaſb: That in this View it ſignified lit- 
ce tle upon what Occaſion, or for what Purpoſe, the Pa- 
© per might have been framed, becauſe theſe Circum- 
ce ſtances could not in the leaſt affect the Concluſion to 
te be neceſſarily drawn from it, of the Writer's Senti- 
ments, in regard to the Conſtitution of the Borough. 


ee The Committee were of Opinion, that the Paper | 
ce Was * ble Evidence. 


ath.  Parol Evidence of a Poll. 


« In the Caſe of STEyNiNG, already cited, after the 2 Fa. 333. 
* Points above noticed had been determined ; a Witneſs 
* was aſked, How many voted in a particular Tear? (176 1). | 
*The Queſtion was objected to; as the beſt Evidence 
© was the Poll, which at ſo late a Date muſt be pre- 
ee ſumed to have been regularly taken. Upon this the 
te Poll of 1761 was offered in Evidence under nearly | 5 
«the ſame Circumſtances as the former Polls; the | 


« former Arguments were repeated, and the Court 
being cleared, 


« A motion was made, and the Queſtion put, *That 
© the Paper offered by the Counſel purporting to be an 
» n 
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ce original Poll taken at the conteſted Election, in the 


« Year 1761, be received as ſuch.'—/t paſſed in the - 
| 60 Ps ; 


| 4 . 
Ii Comminee.chen Reſolved, That it is the Opi- 
c nion of tbis Committee, that there is ſufficient Reaſon 
to ſuppoſe, that there does not exiſt any written Poll taken 


« by the returning Officer at the Election in 1761. 


After which they paſſed a Reſolution, chat the 
& Quęſtion, above mentioned to be propoſed and ob- 
jected to, ſbould be put to the Witneſs. - 


ln the Caſe of CarcxLave a Witneſs being aſked, 
© whether be bad known Perſons to vote in right of a 


© certain diſputed Qualification? the Counſel for the 


Sitting Member objected to the Queſtion. They ſaid, 
te that the Polls were better Evidence of this Fact; and, 
ce therefore, no other Evidence could be received con- 
e cerning it, until it was proved, either that no Polls 
© had been taken, or that they were loſt, 


4 To this it was anſwered, that there was no Proof 
« of any Poll's having exiſted. That a Poll is no ne- 
& ceflary Part of an Election; and that, when one is 
es taken, it is no Record, and is ſeldom preſerved. In 
© reply, it was ſaid, that a Poll, though not a Record, 


4 js a judicial inſtrument, That it is not a ſufficient An- 


« ſwer to the Objection, to ſay, that there is no Law 
* for preſerving Polls, for that neither is there any Law 
e for the preſervation of private Deeds and Writings, 


ce and yet, till it has been ſhewn that they are loſt, 0 
. * parol Evidence can be received concerning the Mat- 


« ters which they would prove, That, although a Poll 
is noi * neceſſary to an Election, it is to be 
« preſumed 


PI 


— ts zxyLarr#Revuns, 7 


4 e prefaed until the contrary'is proved, that a Poll 

_ ©-way taken; and that the Petitioners, in order to en- 
title themſelves ro the Evidence now offered, thould 
© have given notice to the Polls, and 75 
_ © ſhewn that they had done What e pres 
© get at the beſt Eridevce, / 


5 - Th Cont rin te Bile wa 
" Ow". 


4 . - 
N , 


0/4 aw ag rs 


Bll In e Torneo ens je OR x Dove, 3g6. 


© tirioners offered to call one of the Returning Officers 


oe EY had been OY, 25 _ EY 
make a falſe Return, 3 


5 , 

be came to excuſe and explain a Return, ad falſe, 
which he had given voder bis Hland and Seal as 
* true: If it were a falſe Return, he was liable to an 


Action; and therefore x rt 


count of ic, 4 ••• 
1 5 255 FE 4 ther as 


« To this it wa anfrered, POPE 
Man ſhall not be admitted to prove his own turpi- 
© rude, is neither true in Law; nor if it were; could 

apply here: and rhat nothing faid by the Returning 
« Officer, on the preſent Occalion, could be pro- 
© duced either for or agaialt him, in an A®tivn for . ; 

_ * a falle Return. J 


pe 
to 


iS — the Objefion ; and ad: 
4 mitted the Evidence ; which ods drone Tag 
ng cy cnt 


va. w. 8 955 . mr 66. 
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tb. Whither Evipzncy can * admitted by Con- 
MITTEE, againſt OLUTION of the Hoss * 
Colton 5, 07 a lat Determination. 


et « [a the Caſe of Searord (A. D. 1975): be 11 
7 HDeterminatios of che Right of Election, was read ; 
it was made on February 10, 1670-1, 


« Che Queſtion on that EleAion was, aft the 

« Rightof Election were in the Bailiff, Jurors and 
11 --.:- A\Freemenoonly +; or in the Popylacy,—The Committee 
<< were then of Opinion That the Bailiffs, Jurors and 
Freemen had not only Voices in the Election, but 
« that the Election was in the a the 
* N agreed with the Committee. | 


1 40 Explangtory Reſolution made by he Houſ: on 
« December 15, 24761, and all the Proceedings on oat 
So Occaſion | were next read. 


1 it ys 


e ny theſe Proceedings it e chat the Counſel 


4 Populacy extended to the Inbabilants at large : while 
« thoſe for the Sitting Member confined it to Inbabi- 
* rants Houſekeepers paying ſeot and lot ; Evidence as to 
5 «rhe Uſage, was heard on both Sides ; ; and the Houſe 
"« finally reſolved, that the Word Populacy | in the ſaid 
_ «© loft Determination extended only to the Inhabitants 
« Houſekeepers of the ſaid Town and Port paying 
* ſcot and lot. | 


%» 7 Dong, =» 4% The ending Order of the Houſe, of January, 16, 
* . 1735-6, was next read; the Effect of which is, That 
* * Counſel be reſtrained from offering any Evidence 

ARR | .  # touching 


Evipunes: n a Reſolution of tbr Houſe, "YA 
„ 4 Of & LAST DETBAMINAT ION» , DIY 


3 ual, the legality of Voten for Members to e 
&« for any Place, contrary tg the laſt Determination in 
s the Houſe of Commons M hich Determination, by 
. Statute 2 Ceo. 2. cap. 24, is made final to all Intenta 
“and Purpoſes, ** One gabe Da eres ne 
 * ſtanding, i | | TT 


hs The Counſel th 155 . on ak Elegien 
in 1775, in opening their Caſe, inſiſted that the 
« explanatory Reſolution o 1761 was inconfiſient with 
the true Senſe of the Determination of 1670, which 
c was the laſ Determination of the Houſe, when the 
cStatute of 2 Ges. 2. c. 24; took Place, and there- 
«fore final to all Intents and Purpoſes: and not to be 


« overturned or altered by _ Reſolution ſubſequent 
to that arr 1 


7 N ny 4b 
" The Counſel for the Slain Members  objefted © 
_ « the Counſel for the Petitioners being permitted zo 
4 bring Evidence to contradi@ the explanatory Reſolu-" 
« tion of 1461 ; and this Point was argued'and de. 


| Wo... OY 00 a WOW ain gg. og * Committee. 


a ec The Counſel: for the Peticloodrs, 1 that 


hen a laſt Determination is ſufficiently clear, or ad- 


4 mits of a Conſtruction conſonant to general Principles, 


9 


1er 36, 


p- 4. 


and the Common Law of Parliament, it would be 


10 highly dangerous to allow of explanatory Reſolutions, 
contradictory to, or inconſiſtent with, ſuch Conſtruc- 


« tion. The certainty: and ſecurity which the Legiſ- 


. « lature meant to provide by the Statute of..Geo. II. 


might be 2 evaded > ſuch pretended Expla- | 


__ *© nations. Sf, 


was _ Evionnce ere Coummrzrs of EuecTion. 


* They then procerdgd to argue on the Ming 
« the Term Populacy z the fair Method of conſtruing 
| « which, on the Determioation of 1670, (hey, con; 
; © tended was to apply to ſuch Perſons. as by the | 
Common Law, Where there is no Charter or Pre- 
T * ſcription, are the gegal Klectors of Boroughs, name- 
| « ly, Inbabitants ' Houſebolders at large. That fuch | 
« way the Senſe in which the Word was underſtood at 
© «raford from 1670'ro 1761, could be proved by the 
Conn Uſage of the Place during that long Period. 
The therefore if the Term could receive on la- 
c terpretation agreeable to the Common Law Right 
4 of Elec ion , and if the Uſage for a Century ſhould 
« be {0 underſtood, an explanatory Deciſion to the 
« Contrary, by the Old Jadicaturs (the Houle at large) 
L deſerved very little regard from the Committee. 
«* They inſinuated alſo, that the Deciſion of 1761 
<< was a flagrant Inſtance of the miniſterial Influence of 
«the Time when it was paſt. : : 


* — «The Counſel ber the Sitting Members ie, 
** that when a Word of doubtful Senſe is employed in 
4 laſt Determination, and the Houſe, whoſe pro- 
& vince it is to explain its own Decifions, makes an 
© Taterpretation of ſuch ambiguous Words in plain | 
| "ONO RES es in Ele NN 1 3 


. * 


2 8 nr 
9 


— 4 


— «A 


This Commen-CLaw ; 


was reaiafked by 8 an Be 
on the other Side, thas tia'ed, 


"wh 'no_ very fair ground of 


A at: and was divedly 
_ — Opision of Lord 
the caſe of 
jail Ang 1 Dozgl. 381. —— 
Dover, Glano. p. 63: 


; OO p-. 107. where 5 in 


/ 4 


6 Mod. 5 


cafe of Defeat: of Charter or 


Preſcription che right of Elec- 
tion is determined to be in all - 


the Inhabitants, Houſeholders 
33 the Objectione 
to this rine, 1 

8. Lad Bos Gab 393 
delivered in A v. White, 


Salk, 18, 20, 23. 


2 to 


pinion was 


1, 2: Ld, Rm. 931. 


* 


N nen ks 4 Riſolution of tb Heſs, eee, 
ee er arenen 
| wks et It forme, av it were, Part of the 
* Determination, and | 
* thing Equivalent to, at 
of, the former Expreſſion. What would the Con- 


o be conlidered as ſome» ; 
ſubſtiruced | in the Room 


As 237 


V ſequence be if a formal explicit and diſtinct Expla- _ 
| * dation by che Houſe of Commons, of an ackno- 855 


* ledged Ambiguity in a laſt Determination were to 


te be conlidered as of no Authority, but to remain 


« liable to freſh Diſcuſſion and Enquiry ? Would not an 


40 Opportunity b be given, at every new Election, of cog- b 
6 tending | for-a new Meaning to be put on the doubt- 


« ful Expreſtion : and with regard to the Right of 
= Election in ſuch a Caſe, would it not remain or 


|  Teyer expoſed to the uncertainty, and ſubjed to the 


« Litigation, which the Legiſlature, by the *. of 
« Geo, II. was ſo anxious to prevent? 


They concluded with infifting, that if the Reſo- 
4% lation of 4761, was to be conlidered- as making 


« Part of the fame Determinarion wick that of 1670, - 


Ahe Ljage in the Borough was of u Conſequencez | 


and all Evidence on that Subje& was inadmiſſible. 


% After Deliberation in the Committee, for two 
15 »Das. the following 8 was put 


That the Committee do permit the Counſel for 


the Petitioners to. produce Evidence, to call in 
+ Queſtion the Reſolutionof the Houſe of Commons in 


*. 35» 


1761, touching the Right of Election for the Town 


and Port of Seaferd; by which Reſolution the Right 
of voting in the ſaid Town and Port, as in the 


„ Populacy, is declared to extend only to the Inbabi- 


"JW „ Town . 
W „ paying 


— — — — 
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* 
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5 Luv. 143- 


3 Dong. p. 58. 
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© paying ſcot and lot: here having been a previous 
2 ee e the pee of Election made in | 
* 1. 
vin 4 genes 


Tf « 1 was 8 n the ines, Pe. 


n Aer 6 


+ * 


Pnxxrrion to. the. Houſe; and to ſtop. a r 6 
ere the Committee, in limine. 


e o 71 


« In'the Caſe of Hox ron, the Petitioners charged 


«the Sitting Members with having been guiley of 


various Acts of Bribery, and with baving thereby 
hs * provured an illegal -p.. r of Votes, wad of 


C The 3 in his Note 
on this Determination, makes 
ſome Obſervations on its gene- 
ral Principle: and in ſome 
* 8 it, by the 

followiog Obſervation, Per- 
the utmoſt weight that 
ought to be given to a Reſo- 
lation, - explaining Words of 


* a laſt Determination, is that 
which would be given, in We#t- 


Hall, to the Deciſion of 
a Court of Law, interpreting 


doubtful Words, in an Act of 


Parliament; ſuch explanatory 
Deciſion, if made on due De- 
liberation, and not incongru- 
ous or repugnant would be 
held to be binding in ſubſe. 
quent Caſes: And ſuppoſin 


the Act to have been calcula 


for any particular Place, Evie 
dence would not be received, 


to ſhew that in that Place the 
Words / had been underſtood, 


in a meaning different from 


. that which the Court had put 


upon them. A laſt Determi- 
nation becomes, by Virtue of 


< 


: 


/ - 4 08 


"LF 


Stat. 2 th 2. c. of that 
Statute, and 1 e par Law 


of the Place: And the Houſe 


of Commons is a Court, and 
the only Court, competent to 
explain that Law. But if to 
—_ any partial e the 

oule were by voting 
Words of the _ — 
goous Senſe, to be doubtful 


and equivocal, and then were 


to explain them, in a Manner 
repugnant to their obvious and 
fair Signification, 'fuch expla- 
natory Reſolution ſurely would 
not, and ought not, to be conſi- 
dered as final and binding on 
Committees, in all ſubſequent 
Quettions relative to that Place; 


which it muſt be, however un- 


juſt and abſurd, if the Statute 
were to be held, to attach upon 
it.” See alſo the Caſe of Sea- 
ford in 1786, where the ſame 
Reſolution againſt admittin 

Evidence was adopted : nd 
the Note upon that Caſe by 


the Reporter. 3 Lud, p. 39, 114. 


whom 


Erinner to peu the. Bash ef a Petition thithe 
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« didate, Jobs Bailey, Eſꝗ. had the Majority of legal 
Votes. This Gentlemen bad likewiſe petitioned 


« again the Election, upon ſimilar Grounds, t the 
« firſt Meeting of Parliament; but he pr before. the 
beginning of the Second Selon. 1 


The petitiog was. at fit ſigued by Eight Perſons. 
Not having been tried,. in the firſt: Seſſion, it was 
« renewed, i in the ſame; Form,, at the Commencement, 
of the Second; After which rege wal, Four of the 
6 parties preſented a Pxtition to the Houſe, ſetting 
« forth the Subſtance of the former Petition, and de- 
00 « claring that if the ſaid Petition was ſigned by them. 
« the Petitioners, the ſame; mas ſo ſigned previous to, 
t or at the Commencement of the then. laſt, Seſſion of 
« Parliament. And that they, the Petitionett, being 
* conſcious that the Facts contained in the ſaid Pe- 
* tition, and thereby charged againſt the ſaid Sir G. T. 
and Sir G. C. [the Sitting Members] and their Agents, 
ere in Truth totally void of Foundation; and 
© that the ſaid Jobn Bailey had not the greatefl Num- 


* 


her of legal Votes, nor ought to have been returned 
à Burgeſs, of the ſaid Borough; but that the fajd* 


« Sir George Yonge and Sir George Collier were duly 
veſected ſuch Burgefſes,” therefore prayed the Houſe 

* to permit the Four Names of the Petitioners to be 
* ſtruck off, and withdrawo from the ſaid Petition, b 


* complaining of the Election of. the Sitting Mem-, 
* bers . i 


x Wo > we, 5 6.1 


21:01 This. FA was Sa into a Wa 


non Courſe, on the iſt of March 1785: At 
« which LAOS: the Sitting Members acquainting the 


4a + | 9 8 * 


„ OT 


o # 644 3% * 
. * 2 


+ 40 — 


— 


„ 1 . 


: ol the pteſent Petition, 


\ { Evwance idee Coumrozzs of Exzcrion, 2724 
* Houſe, that they conſented to the withdrawing of the 


Original Petirion,as far as ĩt related to the Four laſt 


< Petitioners, the Houſe diſcharged their former Order 


e cating the Firſt Potion inte Confideration, ſo 
fur at the ſame purported is be the Petition of the Four 


now Pehitioners; and gave them 9 e, 
* it, ſo far as it might conceri them.? 


n the 3d of March following, the Original FO 
« for appointing a Committee upon the Firſt Petition 
vis diſcharged,” and renewed for the gth of June, 


in Coniltqverice of wbich Delay, the Tiial did not 


3: ce on in that Seſſion. In the Beginniag of the | 
* following Seffion, on the 27th of Jama 1786, the 
4 Original Petition wis renewed, ſigned by only jwo 


| te of the eight who preſented the Firſt; and the 


4 uſual Order paſſed be — . en 


* 
RN 


. abe- Pe- 


' © tixion. and Orders of Form having been read, the 


« Caſe. of the Petitioners was about to be ſtated by 
« their Counſel: But the Sitting Members Counſel 
* interpoſed, by objectiog Caper in M 
e "4:8 | 


They nen Petition was 4 Nulliy 3 


15 alledging, firſt, that when it was renewed in the 


« Second Seſſion of Parliament, it was fraudulently 


aud irregularly impoſed upon the Houſe, for a 


genuine renewed Petition; when in Fact it was only, | 
4 Duplicate of the original Petition, preſented at the 
« Firſt Meetiag of Parliament, and figned at that 
Time:; and that it was preſented afterwards, with- 
« unn 3 


K+. | | = « Secondly, f 


Py 


ene. the Imalidity of 6 Petition Io .* 


; 81 | „ Houst, 12 7 5 "od 
ee e 
*« rupt Conduct in eee, ANI _ ef. 644 hK 210 

<« had ſet their Petition to Sale. | | OT. 


| | « The Counſel urged both theſe Points as 8 | 


4 © nary concluſive Objections to the Trial of the Cauſes IS | 


< contending that if cſtabliſhed by Evidence, the Court 


« ought not in juſtice-to proceed upon it. That 


po u though the Duty of the Members, injoined by Oath, 


at required a Trial of. the Mauer of the Petition* re- 
e ferred to them, yet this Rule was neceſſarily ſub- 
t ject to the fundamental Rules of Practice, by which 


* Stats 10 lea 
Ul, «16.6 * 


e the Court proceeded: becauſe all Trials were ne- 


« ceſſatily guided by ſuch Rules. For if it could 


« be. ſuppoſed. that the Names to a Petition were 


\4 forged, or that the Parties had no Intereſt or Right 


0 to petition, it wpuld be proper to receive Evidence 
of the Facts; and if found true, to reject ſuch Pe- 
nu tition ; For in ſuch Caſes there are no Merits to try; 
% and the Ends of Juſtice would be obtained in this 
« Manner, although the {Tr « ee n 
not be n e (2:44) a 


« That the Rules of Pradlice, eftablihed. in 3 


« Houſe of Commons, with reſpe& to Election Peti- 


« tions, were interwoven into the Conſtitution of Com- 
' - « mittees, and were adhered to, whenever the Circum- 


« cumſtances permitted. In the Caſe of Dumbarton 


« Diftri& in 1723, it appeared that the Houſe had con- 
* fjdered the Manner of og and fgning a Peti- 


<< tion, to be a material Queſtion previous to the Trial: 5 


for they had there particulatly inſtructed the Elec- 


<« tion Committee to conſider of that Fact, before they 
"In enter pon the Merits of the Election. 1 In 
| © the 


* 


5 149 · 


— 


. © Evwancs beforsCommmrees of ELN er 
n * the Caſe of Wootton-Boſſet in 1742, a ſimilar Order 
* 24 Journ. 


3, 9- 
(11 Lad agus 
N 1 


« was müde. In the Caſe of Colcbeſter in 1784, (1) 
«the Committee upon à ſimilat Principle, would not 

« proceed to inquire into the Merits of the Election; 
* becauſe they thought ir could not be done in juſtice 
© to the Sitting Member, Who was difabled to defend 


- ® his Sear; "Yet the ſame Obligation of the Oath, 


« might have bern urged to them in that Caſe, asin 


this. So in the Caſe of "Honiton in 1782. Upon 


«Mr, M*Ltod's Petition (2) the Committee being of 


opinion that he was incapable of fitting, if he ſhould 


mlt out bis RIght, rejected his Petition, and all 


* Elegce in ſoppott of i. NOR ETA. 


e That it was therefore the Duty ofthe Committee,” 
to proceed, in the Firft Place, upon any Inquiry 
«which tended to ſhew; that the Petitioners were not 


4 jntitled td the Juſtice they demand by a Trial; whe- 


e ther the Objection might ariſe from the circum- 
4c ſtance of the Petition itſelf, or from the Conduct of 


the Petitioners. For if in fact they had acted as 
« charged againſt them, they had abuſed the Authority 


« of the Houſe of Commons, and of the Court before 


* which they appeared; and had forfeited any claim 


© which they otherwiſe might have had to their Alüſt- 


eee 2 


4 The Counſel for the Pedtieser anſwered y z 


* 


That if the Sitting Members had aRightto efta-- 
« bliſh their Object ion i; Evidence, they ought to abide. 


*« by the Conſequences of the Inquiry throughout; 


* becauſe it was reaſonable and juſt only by Analogy 
“to proceedings at Law, upon a Demurrer to a Decla- 


: Lan in which- Caſe the- Truth and Effect of the 


6 * 


\ 


3 Hou Tas + 
li auitie't view 004508 Yr a Nun mich bn 


« Charges therein contained ate admitted: That upon 


this Principle; the whole of the Petition muſt be 
taken to be proved, and the Sitting Members gullty 


| « of the ſevetal Acts of Bribery of which they were 


 & accuſed ; but that, for ſome callaceral Reaſons, (ſuch 


* as the Effect of the Statute of Limitations, in an Ac! 


* 
= 
- 
- 
4 * 
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abn.) they weere/lecured; from che Trial, and gliere= | 


h 55 fore from the Conſequences of the Aeruſation- 


«6 That the Pes eb would _ objet to 3 f 


as the Sitting Members required, if they would ac- 


by cede to this Poſitiqh. | But, if otherwiſe the Peti- | 
© tioners denied the whole Force of the ObjeQion. - 


« For that the Committee had no Power beyond the 
« Order of the Houle, by which the Petition was re- 
« ferred to them, under th Rarute 3 and would exceed 
« their "Authority by inquiriog into any extrinſic cir- 
% cumſtances, of the Manber of preſentiog the Peti - 
er tion, or the means by which it came into the Houſe. 
„That the Houſe of Commons alone, could take up that 
Matter; and ſtill, retained all its former Authority 


*« over. thoſe preliminary, Mazters, of Petitions ; and 
<< had often exerciſed it; * a 3 * in he 


< ſame manner, as before, 2% ne ids nod 


ry 14 


That it was ae * le 1585 the 


« Queſtion, either the former' Practice of the Houſe, 


&© or the Caſes cited in IMuſtration of i it, Nor would 
© jt be denied, that the former Uſages, as far as they 
ec reſpected the attainment of Juſtice, ought to be al- 
e lowed under the new Inſtitution, whetever the Na- 
_ © ture of it will admit. That the pteſent Queſtion was 
tt one, in which the Practice alluded to could not poſ- 
* hav take Place, by-the Nature of the Inſt itution: 


«And 


22. — —„-—- p — ꝓ — 


— —— —— — 8 K 
— 
* —— — — . 
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in notes. 


EY Eyioexes bifere Commmrruns of Exzerrom. 
* And this Rule would not occaſion any Failure of 
* Juſtice, 'becauſc it admits. the Competency. of the 


ban make ſuch; Inquivics.' Phat the Sitting 


** Members could not inſiſt upon their Objection now, 
* without denying the Power of the Hub to receive 


nnd to-profecure/it z or without eatching at an Ad- 


5 vantage in this Court, from their owa Lacbes and 
« Neglect in ce Houſe. That no Caſe cauld be found 
in which the old Election Chmmittees had made any 


* ſuch Inquiry as the Preſent, but under a {peciat 


| * Ioltrudtion from the Houle for che Porpaſe; From 


«whence it might be inferred, that a general Refer- 
* ence of a" Pecition by the Words 10 examine the 


© * Matter thereof, did nog enable them to inquire into 


* ſuch Circumſt ances as theſe, * And by reaſoning 
u from Analogy, it would follow that the Juriſdic- 
e tion of the Committee, depending on the ſane Form 


- of Words in the AR was refirained in like Manner. þ 


Ther the Caſts of Dona Aron abd Woor von- 
* BaszzT proved no more, than that the Houſe directed 


an Inquiry into the Manner of figning a Petition, 


« previous to the Trial of the Matter of the Petition; 


* which was a frequent Practice, and might have been 


had upon the preſent Petition, if the Sitting Mem- 
« bers had thought proper. But it muſt have been 
< ordered by the Houſe, as in thoſe Caſes ; for before 


the Committees, the Trial of the Matter of the Pati- 
ien bad begun, and muſt proceed until determined. 


« That the Caſe of Col enzs vn, bore no reſem- 
« blance to the Preſent; for there, the Petition being 
founded, upon two diftin& grounds of Objection, to 
« the Sitting Member; one being his want of Qualifica- 


unn the other drpending 08 the Merits of the 


« Fs Election; | 


% 


Evivencs . the PROT of 'a\ Petition to the 


loo SE. 


* FleQtion the Court having decided he . e Firſt, 
ſom to put the Second out of the Queſtion, therefore 


r did not eater upon the Merits of che Election. But 


« their Judgment was nevertheleſs, Al upon the 
oy Matter of the Petition.” BE 


6-2 ,. * * (7 551; © 
C4 # 4234S, ;F | f ö 


| | e and forme! le- | 


ee poſed ones of forged Names, or of want of Right in 
© the Petitioners, were different in Principle from the 
« Pteſent : In them the Objection i is not extrinlic to 
4 the Matter of Petition, in that inlarged Senſe, in 


« which the Trial of it, muſt-comprehend the whole 


« Merits of the Election and Return, as far as the Right 
< to the Seat depends upon the Trial. For ini 


i a Petition is a Forgery.z there is no Petition to ty 3 


< and that Queſtion, puts an End to the Matter uf the 
Petition, and is therefore: a neceſſary Queſtioa of the 
« Trial. So where a Petitioner is incapable of fitting 
44 j in the Houſe ; it his Petition ſhould have no other 
80 Object than. the Seat, the Merits of the Election 


« could not be affected by the Trial of the Petition, 


« and it would be trifling with Juſtice to proſecute it. 


« But the preſent Objection was altogether extrinſic to 5 


« che Matter of che Petition, in the moſt: inlarged;Senſe 


« of that Phraſe ; and could not affect the Merits of 


« jr, in any other ſhape than as a breach of Privilege, 
for the Cognizance of the Houſe. And the ſame 


might be ſaid of the Second Objection of the Sitting 


« Members, drawn from the ſuppoſed corrupt Con- 


duct of the Petitioners; which if true, might be re- 
ported to the Houſe for their Cenſure ; hut ought 

< not to precede, ſinee it could not preclude, the In- 

ee the Preirlon. | N 


| « The 


* 


31. 3. 


Ip in the Peritioners.” 


- Emoancer ages Countryres Elsen. 
« The Committee Reſolved, 


— ir 9 f 


er the Counſel. for FY Sitting Member, wonr 
: * PRODUCE Evipaxce of the Invalidity of the Petition. 


40 Which, upon an Application for that Purpoſe 
<« from the Counſel tor the nn wy OO 
to be, n 6 


© © That the Counſel might wil hog to Bew the. Jrregs- 
£ * larity of figning or preſenting the Second Petition, —as 
« diſtinguiſhed from 6 Charge of corrupt . 


18 
n 5 


Many Witneſſes were A0 whoſe! Evidence 
#9 in fore reſpects was contradictory: And the Deci- 


4 ſion of the Committee wis formed, as a Verdict of 
* Füct alone, upon the Credit of the ſeveral Teſti- 
6 monies... They ſeem to have conſidered the Sitting 
Members, as having failed in eſtabliſhing thoſe 
Points, upon which they founded their Obje&ions 
* tn the Petition. For, after hearing the Obſervations 


« of Counſel, upon the Evidence on both Sides, 2 
< reſolved. 


| © That the Petitioners galt rad. to prove " Alle 
ae _ Ng egen n 


90 10 Of ainiting 5 Evidence to cure an TRREOULAR or 


voip ELzeT10N. 


* In the Caſe of Sz AFORD, there were two Petitions, 
« one by one of the Candidates, and & other by 
« one of the Eleftors.—They both alleged that 
© the GY Officer proceeded to the Election on 


105 * 


o n Beines to cure an TR REGULAR er VOID 
Erze ion. 


# 
p * 


*. . 30, moth without 3 fin Dow! Notice 
of the Day appointed for ſuch Election, a8 required 


by Stat. 7 & W. 3. e, ty 9 gar 


© tion and Return were null and void. 


«xi «Hewes aid 1 c Atting Members had a 
<<<. Majority on the Poll, and that the Election was made, 
* as ſtated in the Petitions, on the zoth of "March, 


4 


” in vn np. woes # of Ne e on the 2 4 


c. « But the Sitting Nildoters ſtated, aan; all the 715 


* « EleQtors and Candidates: indirectly, conſented to the 
« Election Day: That the ' petitioning Candidate had 


et b;mſelf deſired it: and that the petitioning EleCtar 
1 had attended the Election without objecting to the 
« Notice, and voted for the petitioning Candidate. 


« And they tendered Evidence 2 the te of * | 


ing theſe Facts. 


4 n 7 
5 X's 1115 


« Firſt, that the indus Eledor ardnded at the 
Election, and in the uſual Manner voted for al 


| 40 petitioning Candidate. —This, fact was admitted. 


* 
a 
— 
* 


« Then they offered to prove that the e 


4 Elector and Candidate, and the Friend who pro- 


« poſed him, were preſent when the Election Day was | 


0 appointed: that his Friend propoſed the Day and 
'« urged it, although objected to on the Part of the 


- 


Sitting Members: and chat the petitioning Candi- 
ty date aner. 


* 


IS 


« The-Counſel for the.Pericioners objected. to. be 


« Admiſſibility of this Evidence, and thoſe on the 


other ws contended for the ] uſtice and Propriety 


jo 1975 


— * 


— _ — — 
— — — —— —— — — a 


* a6. 


* 


: Ema nas defore Commr3ERs of Ex zern \o" | 


of it: Each Party relying upon and enforcing Ar- 
gamen which-relared principally to the Merit} of 
- '* the Cale, on the main Queſtion of Law, how far 
| eee "op ans 
| n the DireQtionsof the Starure... 


, 1# The: Committee: reſolved, * That be Guat fo 


= hq bn —4A 
amm 


Ls « The Counſel 8 Members hw po- 
4 paled to prove, that every Elector of the Borough was 
A peeſent und voted, except two who were Friends 
e -y + N e declined voting. 


be Coupſel on both Sides renewed their Argv- 


25 ments in the ſame Manner, n (be DRY re- 


« Xing this Evidence. 8 Ys 
: «© The Committee then reſolved, © Not bs receive 
© the Evidence. 15 "ial nibh; 


1 The "Counſel for the Wag ba c then pro- 
7e poſed to prove, that the Notice of Hlection had 
« been given fraudulently by the Returning Officer, in 


© colluſion wich the Petitioners. And they urged the 


« Court to conſider this, not only as an Eſtoppel to the 


.« Petitioners, but likewiſe for the ſake of the public 
8. adminiſtration of J aftice, and Cenſure of the . 


© ® This was alſo objeed to on the other Stde. 


« The Committee reſolved, bat the Corſe „ 
e * | 


9 


"35 


| 
| 


aun 


4 


bon 1 ; as connefted with the kuren. 


ie e vnn CONTEST: 


iſt. Preceding before a former Committee. 


h «1p the. Caſe of Ms, the Petition: to the 
« Houſe on a former Election being read, as an In- 
« troqduction to the Proceedings on the Trial of that 

Election before a former Committee, and the Names 


« « Ggned to it appearing to be all different from thoſe 


"CHAPTER tv. Na if 


3 ** 465 ; 


* ſigned to the preſent Petition, the Counſel for the 


« Sitting Member, Mr. Hobart, objected to the Pro- 
« dudtion of the Proceedings of that Committee. 


They contended that no Evidence of what paſſed 
* jn one Cauſe could be received in another, except 
& where the Parties to each Cauſe were the ſame: 
That this was an invariable Rule of Evidence. 


eln the preſent Trial the Parties are not the fare 
«az in the Former, Not only the unſucceſsful Can- 
f « didate is now no Petitioner ; but the Petitioners are 
4 not the ſame Perſons. as preſented the former Pe- 
'« tition. It makes no Difference as to this Point, 
s that they ſtile themſelves in each to be Electors of 
Norwich, and to petition on behalf of themſelves 
and the other Electors; becauſe they act as ſepa- 
T rate Individuals, each for himſelf, without the 
* Privity of, or Authority from, the Body at large. 
No Man can involve another in his Act by n 
© hig Name, unleſs he has his Authority for. i it. 


« The common Practice * the Houſe, in tibia 


« renewed Petitions in a Second Seſſion, was alluded 
Vor. IV. | 4T «to 


* 


b. 4% 


See poſt 1376. 


ton caſe, and 


® See the Honi- 
note (C) upon 


it. 2 Lud. 169. 


170 
Ante Cap. III. 


(7)- p. 1358. 
& ſeg. 


Evivzxcs before Counrrress of EL x cT10N. 


© to in Illuſtration of the Point contended for. On 
«theſe Occaſions, a Petition would be rejected by the 


«« Houſe, if it were to be ligned by different Perſons 


<« from thoſe who ſigned the Original Petition. Ac- 
„ cording to this Doctrine, the preſent Petitioners are 
* not entitled to have any Advantage of the former 
Proceedings. I is not the ſame Cauſe as the laſt ; 
« and therefore, as, in common Suits, no Pleadings, 
« Verdicts, or Judgment could be received in Evi- 


** dence in ſuch a Caſe, ſo here no Part of the Pro- 
* ceedings upon the former Petition, is e e or 


l admiſſible > 009-2008 l 


„„ 


this, argued in the following Manner; 


b. 471. 


The Petition ſets forth the ſeveral Steps taken 


2 after the former Election, and the Proceedings on 
« the Trial. Now what Evidence can be offered to 


« eſtabliſh theſe Facts ſo proper as the Proceedings 
« themſelves? What may be the Efe# of the Evi- 


-** dence is not now the ' Queſtion. Valeat quantum 
©. valere poteft. But as to the Objections now made, 


<« theſe Proceedings are not only proper and com- 
« petent, but they are the only proper Evidence that 


„could be offered, according to the Practice of all 
Courts of Juſtice; and either the Allegations of the 
Petition are not capable of Proof, or they are to 11 


$ proved i in this way. 


' © The Rule of Evidence mentioned, does not. in- 


© terfere with the Admiſſion of theſe Proceedings. If 


e the Sitting Member were no Party to the laſt Cauſe, 


« or if the Facts had not been alledged againſt bim, 
then indeed it might be argued, that the Cauſe was 
not the ſame, and the Parties not the ſame. 


+# 


"WE But, 


' Procztbincs befort a ron Commer. 1371 


But, it was argued, if the Committee conſideted 
ee the Reaſon of the Rule, they would find it is not 
% applicable to the Caſe; for it is intended to prevent 
« Perſons from being bound by Judgments, which 
they may have had no means of preventing. But 
t the preſent Sitting Member was there a Party, and 
« had the Opportunity of Croſs-examining the Wit- 
s nefles and of making his Defence. Therefore as 
< againſt bim the Cauſe is the ſame; and it ſignifies no- 
« thing, who the Petitioners were then Or are now. 
15 ee queſtion is the ſame. | 


Ja order to make a Verdi&, and Pleadiogs in in an 
« Action, proper Evidence, it is not neceſſary that both 
« Plaintiff and Defendant, or either of them, ſhould be 
« the ſame. It depends upon the Subjef? Matter of the 
< Suit. If that is the ſame, then the Evidence is pro- 
<< per. As where an Action has been brought upon 
« a Right of Common, or other Intereſt affecting 
© many Perſons; a Verdict in that Action would be 
<4 Evidence in any ſubſequent Action, upon the ſame 
Right of Common, by and againſt any Perſons 
6 claiming the ſame Intereſt. But much more would 
« it be Evidence in an Action upon the ſame Right, 
0 * againſt the ſame Defendant. 
„ The Court e the Objettien. . 1. 
« On the Part of the Peritiovers, the REL of 
« the Proceedings of the former Committee were then 


« offered in Evidence upon the Oath of the Clerk . 
8 who entered them. 


c The Counſel "10 the Sitting Member ee to. 
122 their being received; contending, _ 
41 2 | | « That 


* 
% 


S. 17 
1575, 
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Evipzxce before Cons AAS of EL zcrion. 
That no Evidence of what Witneſſes ſwore, ought 
« to be admitted, without the Preſence of the Per- 


© ſons who. gave the Teſtimony, to confirm/it-in the 
« ſame Manner upon Oath again; unleſs it could be 


ce ſhewn/that the Witneſſes were dead, or not forth- 
* coming. Therefore it would be incumbent on the 


_ «© Pecitioners to produce the Witneſſes again, before 


a they could Vir ie their wh enen to "me 
« Court, 


„ That this was the Rule of Law in criminal Coſer 


(of which kind this Cauſe was), would appear from 


& a Conſideration of the Stat. 1 & 2 P. & M. c. 13. 
t&© For before that Act, Depoſitions taken by a Juſtice 


of the Peace, upon Qurſtions of Felony brought 


before him, were not admitted in Evidence on the 
& Trial of the Crime in another Court. That the 
Inference from the Statute being, that it was 
<< neceſſary to make a particular Law for the Ad- 
miſſion of ſuch Evidence, in that particular Caſe 


_ it was further to be inferred, that ſuch NP | 


4 eee admiſſible 1 in common Caſey 0 


00 That the general Effect of the 00 . 
&« on the Minutes was, that certain Witneſſes, ſwore 
te to certain Facts, leading (as would be argued by the 
« Petitioners) to the Determination of the Committee. 


* But that it would be contrary to the Rules of Evi- 


e Jence, to receive Information of ſuch Facts, in any 
* gocher Manner than by the Oaths of Witneſſes ex- 


i mined before them; and that the Minutes of theſe 


ec Depoſitions, on a former * W 8 
« upon the Preſent. | | 


& 'To theſe Obſervations It was RR 


"> 


„That 


4 
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That the Minutes were offered for no other Pur- Hr 


* poſe, but to prove that there were ſuch Proceed- 
&« ings, as the Petition ſets forth, and that they were 
regularly had; that the Cauſe was tried according 
te to the Allegations and Proofs,” and that the Court 
it came to ſuch a Deciſion. | 


« That it was not intended to prove 156 thern, | 


dc the Truth of the Fads charged upon Mr. Hobart in 

*© thoſe Allegations, or proved upon that Trial: And 
£ even if it were to be admitted, that all the Wit 

| © neſſes upon the former Trial ſwore falſely, the 


« Minutes would be equally competent Evidence, 
fer the Purpoſe for which they were offeres. e 


That it was neceſſary to ſee the Eoldenes _ 

te upon that Occaſion, in order to diſcover the Grounds 
« of the Determination; becauſe that did not, upon 
e the Face, import a Conviction of Mr. Hobart: that 
the Minutes taken by the Authority, and in the Pre- 


ic ſence of the Committee, were the Record of i heir Pro- 


*t ceedings, and muſt be held authentic. That as the 
Point contended for by the Petitioners was, that 
« Mr. Hebart's Incapacity was neceſſarily to be inferred, 


© from a View of the Reſolution of the Committee, 2% 


* connected with the, Evidence and Accuſation, it 


* muſt follow that this Evidence ſhould be conlidered ; 


6 with relation to its Conſequences. 


Fer 


That though a different Coles was bed in the 
« Caſe of Kirkudbright (See poſt 1378, 9.) that would 
© not affect this Caſe z becauſe the Petitioner there had 


te a ſpecial Reſolution in his Favout, againſt the Sitting 


© Member directly z and that made an Inveſtigation 


* of the former Proceedings, as far as related to the 


413 _  .« Evidence 


1 
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- Evipznce before Con MITTEES of ELscTion, 


Evidence of the Facts, unneceſſary. Mr, Gordon, 


* in that Caſe, having been declared guilty of Bribery 


L at the former Election, the Committee did right to 
* conſider the nullity of his ſecond Election, as a re- 


© gular Conſequence of ſuch former Reſolution. 


« That no Evidence of the Fas, upon which the 
c Reſolution of the former Committee was founded, 
© ought to be admitted here, even if the Petitioners 
«were ipclined to enter upon them; becauſe the pre- 
« ſent Petition does not alledge any of thoſe Facts, 
* and'0ught not to do it: The Time for complain- 
„ing of any Hlegality in the firſt Election, being 
© limited to a Period in the beginning of the Seſſion, 
40 which had long ſince elapſcd. That the Petitioners 
4 now had no Occaſion, nor right, to enter upon any 


other Matter than the Proceedings of the former 


« Committee, the Progreſs and Concluſion of which, 
and nothing elſe, made the Subject of the preſent 
6 > N | 55 

57 That | it was heli immaterial to inquire, whe- 
ce ther the Witneſſes who proved the Facts before 


pere now to appear, or not, in order to ſwear again 
 * to the ſame Facts; ſinee the Truth of their Evidence 
* has not now in Queſtion, but its Effect and Conſe- 
| © quences. eee 2 


The Counſel for the Sitting Member obſerved in 
© reply, That the Minutes of the Evidence and Pro- 
« ceedings of the former Committee, could not be 
4 compared to a Record of the Proceedings in a Suit 
At Law, nor the ſame Conſequences be drawn from 


©* them; becauſe the Petition, Evidence, and Judg- 
us een ** no neceſſary ConneFion with each other, as 


« they 


PROCEEDINGS before @ FORMER COMMITTEE. 


<« they had in the Record of an Action: That in the 
<« Latter, the Point in Iſſue was always preciſely ſtated, 
and the Judgment paſſed upon it expreſsly, ſo that 
< the Import of it could not be miſtaken. But that 
te upon the Face of the Committee's Proceedings u0 
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t Point in Iſue was ſtated, and no expreſs Judgment 
© given, and the Concluſion was to ) bs made out b 5 


© Conjeflure. 


« That it ANG be very Xifficult for any Man to 
« read the Evidence of the laſt Trial, though only 
« for the Purpoſe mentioned, without catching ſome 
% of the Effect of it with relation to another, which 
e the Petitioners had in View: That even the moſt 
guarded Mind might be ſo caught: For which 
KReaſon the Committee ought not, but under a 

* cogent Neceſſity, to enter on the Peruſal of it af all. 


e The Committee paſſed a Reſolution, <7; b admit 
© the Evidence of the Minutes taken before the W_ 8 85 
8 N Committee, 


2d. BxIBERY at a PREVIOUS tate) 


e In tho Caſe of the Silboun Election, of March 
41785, a Witneſs upon the Subject of Bribery was 


e going to relate Circumſtances of it againſt one of the 


« Petitioving Candidates, previous to a former Elec- 
tion; (which on Trial before a Committee had been 
declared void ;) and applicable to that Election. 
On the Part of the Petitioners it was objected, That 

©. this Evidence was incampetent without conneQing 
eit with the ſubſequent Election now in diſpute. 
It was anſwered, that if there were no immediate 
te Connection proved, it would Rill be competent Evi- 


SES * gence. 


r. . 


3 Lud. 110. 


x376 


b 111. 


3 Lud. 448. 


Þ» $09» 


be 458. 


Erbe before ColMmrTTEEs of ELECTION. 
* dence.—1 {t. Becauſe the former Election having been 
& declared void, was no Elefion in Law: and the 
Election now trying would be the Election affected 
© by that Bribery in contemplation of Law.— adly, 
% Becavſe it would be the Duty of the Court to judge 


ho far the ſuppoſed Bribery might have influenced 
the Vote upon the preſent Election, conſidered as 


« a ſeparate Election, and independent of the for- 
% mer, More eſpecially if it ſhould appear to be a 
* corrupt Contract for the Seat in Parliament, gene- 


rally, without a View to the particular Time. 


6 The Committee reſolved, bat ihe Oe . 
proceed in the Examination.” 8 


“In the Caſe of Nox wich, an Election made on 
« the 15th September 1786, was, on Trial before a 
“Committee choſen on the 15th February 1787, de- 
t clared void; on the Ground that neither the Sitting 
Member (Mr. Hobart) nor the Petitioner (Sir Thomas 


| « Beevor) was duly elected; and this Determination ap- 


* pears to have been made on Evidence applicable to 


' & the Treating Ad (7 & 8 V. 3. c. 4). The Petition 


in that Caſe alledged both Bribery and Treating 
"_ W Mr. Hobart. 


« On the 1 5th March 1789, in e of a 
* new Writ being ordered, Mr. Hobart and Sir T, bo- _ 


« mas Beevor were again Candidates; and Mr. Hobart 
« was elected. 


Againſt this Election a Petition was preſented by 
certain Electors, but not by Sir Thomas Beevor ;, | 
ce which Petition recited the former Election, the Pe- 
« tition againſt it, the Determination on that Petition, 

cc the 


© Barveny e Previous ELtcTION, | 
« the Order for the new Writ, and the Election accor- 


« dingly; and concluded by ſtating that the Petition- 


e ers conceived that the former Election of Mr. Hobart 


1 


< having been declared void, on the Ground of his 


' « having violated the Acts of Parliament againſt Bri- 
< bery and Treating, he was rendered ineligible; and 
e that therefore the other Candidate being the only 


&« 2ligible Perſon who offered, _ to have 3. re- 


e 


« The Counſel for the Petitioners to dicks their 
e Caſe, ſtated the Circumſtances of the former Elec- 
tion, and the general Effect of the Evidence laid 
« before the Committee on that Election. They 
« claimed the Seat for. Sir Thomas Beevor, on the 
Ground of the Incligibility of Mr. Hobart; and 
& contended that the Petition on the former Elec- 
<« tion, with reference. to the Trial and Deciſions, 


« were to be conſidered as founded on the Charge of 


«Bribery and Treating only. 


< They ſaid, that though the Reſolutions of the for- 
« mer Committee were exprefled in ſuch general 
« Terms, as not of themſelves neceſſarily to imply a 
« Diſqualification of Mr. Hobart, yet when ſo con- 


r. 459» 


© nected with the Petitions, by the Evidence given i in 


* ſupport of them, they muſt have this Effect: Be- 


ee cauſe the Judgment muſt be taken to have been 


« founded upon the Evidence produced. That there - 


fore it would be neceſſary for the preſent Com- 


6 mittee, to ſee and examine the State of this Evidence 


5 contained in the Minutes of the former Trial. 


That they ſhould not offer the Minutes, as Evi- 


u of the m TIO Fadi therein contained; 


ct but | 


EvipencE before COMMITTEES of Euzcrron: 


© but to ſhew the Grounds upon which the former 
Committee proceeded to their Determination, and 
© to eftabliſh the Allegations of the Waun Petition in 
6 this reſpect. 


. That they mould likewiſe offer Evidence, Kais, 
« of the Bribery and Treating practiſed by Mr. Hobart, 


« at the former Election, by ſome of the principal 
47 Witneſſes examined before. ; 


< They uſed other Arguments to enforce the Prin- 
2 ciple that Mr. Hobart was ineligible. 


e The Counſel for the Sitting Member EIS to 
« the further Proceeding on Behalf of the Petitioners, 
te on the Ground that there was no dire& Charge in 
« the Petition affecting the Sitting Member; the 
« Petition ſtating it argumentatively, and the Reſo- 
re lution of the former Committee being equally ap- 
« plicable to both the Candidates; That the Com- 
< mittee ought not therefore to receive the Evidence 
<« offered by the Petitioners, becauſe in every Action 
< the Charge muſt be preciſely ſtated, that Defen- 
* dants pay know what Defence they are to make. 


„ The Counſel for the Petitioners endeavoured to 
ec ſhew that the Petition did, in ſubſtance, accuſe 
esc the Sitting Member with Bribery. They contend- 
« ed that it was not neceſſary or proper to argue what 
« the Effect of the Petition might be, if the Charges 
« of it ſhould be eſtabliſhed in Evidence. But the 
u Queſtion (ſaid they) now is, whether tbe Evidence 
« ſhall be beard, or whether the Charges are capable of 
« Proof. As to this, they quoted the Caſe of Kirkud- 
- in 1782 as directly in Point. There had 
2270 | been 


— 


Fd 


$ 


Bals a 4 PRBYIOUS EvzeTI0n,.. 


« fon, after the general Election, tried in 17815 and 
e in the Courſe of the Trial; Evidence being produced 
« of Bribery againſt the Petitioner, the Committee 
« paſſed a Reſolution, exprefſing that he was guilty 


te be void, a new Election took Place. The ſame 
« Parties were again Candidates, and Mr. Gordon, 
« apainſt whom the above mentioned Reſolution paſſed, 


« was returned, Mr. Jobnſtan, the other Candidate, 


« petitioned againſt him. In his Petition there was 


ED. « beth Petition! from Mr. Gordon aguinſt Mr. Jobn- 


2. 467. 


of it, and having alſo determined the Ele&i60-to 


<« a Recital of the former Proceedings, 1 in the ſame 
% Manner as in this; and upon the Trial, the then 


Sitting Member, Mr. Gordon, objected to his pro- 
„ ducing the Minutes of the former Committee in 
Evidence to prove the Bribery. The Point was 
« argued by the Counſel on both Sides, and the Com- 


* mittee adjudged the Evidence to be proper, and 


received it. Even the Sitting Member's Counſel 


< then, admitted them to be competent to prove the 
former Proceedings; which is all ile Uſe intended to 


<« 4% be made of them bere, on the Part of the Petition 
«ers. If the Committee it was urged ſaw no Reaſon 


« to impeach the Authority of this opinion, they 


_ & yould of courſe follow i it, hs n me e 


c to e on their Caſe. 


* reply, . 8 . OS, 8 
8 a great | Difference between the 


60 The Counſel for the Sining Member obſerved | in 


5. 465. | 


< Caſe of Kirkudbright,. and the preſent. In that the 


ec Parties to the two Petitions were the very ſame : 


? OM 5,997 are not, and Sir Themas Beevor, the loſing 


ce . > 


5 
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<« Candidate on the former Election, had declined pe- 


* titioning now. In that, the preſent Point was not 


. 469. 


M e ee nor ever ſtirred. 


« The Committee, having deliberated upon the 
cc en reſolved, 


Abet the Counſel for the Petitioners ſhould proceed 
8 with the Evidence. 


In the courſe of the next Day, after delibernting 


| *-they directed the Counſel to be informed, 


© That the above Opinion was confined to the Objefion 
« made on the Part of the Sitting Member, that no 9 


7 wa A1. in the Petition. 


« On the Morning of the following Day, they again 


_ < deliberated, about giving a further Explanation of 


® See 3 Lud. 
264,5. in the 
Notes, the Caſe 


- of Mr. M*Leod. 


1499. 


r· 500. 


the above Opinion; after which, the Chairman 


as directed to inform the Parties; 


« That if the Counſel ſhould offer viva voce Evidence 
« to prove Facts of Bribery and Treating, prior to either 
% Election, ibe Chairman was to inform them, That the 
Committee bad, in their former Deliberations fully con- 
&« figdered this Queſtion ; and were of Opinion, That it is 


 * wot relevant to the Subje-matter of the Petition. 


© This Explanation was occaſioned by what fell 
© from the Petitioner's Counſel, in arguing upon the 


« Effet of the Evidence intended to be offered on 
& their Part. 


* 


« The Committee finally determined that the Sit- 
« ting Member was duly elefed ; having previouſly 
<« reſolyed, that the Diſqualification by Stat. 7 & 8 
« W. 3. c. 4. ſo far as the ſame relates to Treating, i is 
© not proſpective to a future Election. 


CHAPTER V. 


of Warn Evipzuen in general—lts Dahon and | 
by whom to be produced, 


1, CHARTERS; prove themſelves. 


tr In the Cale of Dax ay, where the original Char- 
© ter of the Borough was produced by one of the 
* Agents, the Counſel for the Sitting Member de- 


43 Dove. 3a. 


« fired that he might be ſworn, and aſked from whence 


she had brought it; but on the Part of the Petitioners 


« it was faid, and agreed on all Hands, that indeed 


, with regard to a common Deed, when it is more than 


« 30 Years old, the Law not requiring that the ſub- 


« {cribing Witneſſes ſhould be produced to prove the 
« Execution, the Perſon producing the Deed muſt 
* muſt be ſworn, and muſt prove that it was taken 
t“ out of the proper Repoſitory ; but that Charters 
and all Inſtruments under the Great Seal prove them- 
« ſelves; and that with regard to them no collateral 
Evidence is required to prove their Authority, _ . 


Cancelled Charter ; Evidence of Uſage. 


«In the Caſe of Lyme, it appeared that: Charles Il. 
* in the 36th Year of his Reign, granted a Charter 
« to the Corporation, which partook of the prevail - 
ing Principles of Government of that Time. It 
* was annulled a little before the Revolution, by the 
« Proclamation of James II. according to a Power 
* reſerved in the Charter for that Purpoſe. This 
« Charter contained a Clauſe relating to Parliamentary 
Elections, for the ſake of which it was produced, for 
* ou Ee Members. 1 
e 


2 Luv. 28. 


— 2 — 


Evidencs before Couurrrzxs F ELzcTiON. 


The Counſel for the Sitting Members offered this 
<« cancelled Charter in Evidence, as a Proof of what was, 
gt the time of granting it, the acknowledged Uſage 
« of the Borough in electing Members. This was 
* objected to on the other ſide: Becauſe it was to be 
« received either as a royal Charter, or nothing: And 

> 4 as a Charter it was annulled and cancelled, and had 
« now no Seal or other Mark of Authenticity : it was 
« not what it purported to be, and therefore not to be 
* received. For the Sitting Members it was argued 
to be competent Evidence, to the Purpoſe for which 
« it was produced; i. e. of Reputation and Uſage ; be- 
« cauſe it appeared to be an antient Paper of Autho- 
« thority, found among the Records of the Corpora- 
« tion, and as ſuch, entitled to reſpect in theſe Queſ- 
„tions. Hereupon the Committee * to re- 
* cefve it in VT: 9 ; 


2, Judgments i in Em Warranto. Nt 


vr p. 371. 4 When in the Cafe of the Second CaxLISLE Elec. 
ps 


« tion, the Petitioners produced the Copies of Judg- 
ments, on Informations in the Nature of a Que War- 
« ranto, againſt certain Freemen in the oppoſite Intereſt, 
« as Evidence againſt the Rightof admitting occafional 
* Freemen, the Evidence was objected to They were 
ce ſaid to be res. inter alias ad: And it was urged 
r that the Judgments were by Default, and not con- 
« cluſive; and were upon Demurrer; not after Verdict 
« upon the Trial of the Right.—On the other Side 
« a Caſe was cited from Bull. N. P. 227, 9, 240, re- 
« ferring to Carib. 181; to ſhew that in a Queſtion 
© of Cuſtoms ſuch Evidence was proper. And it was 
« ſaid, that as what the ſame Perſons might ſay of the 
Right, 


Deep f proving them by Others thes the fubjeritin 


bo Right, would be good Evidence after their Deaths, 
d, fortiori their Acts would be ſo. 


„The Committee over-· ruled the Objection. 


3. Dur- proving them by Others than the Writing 
 Wiineſſes. 


2 * the Caſe of CRICKLA PDR, a \Leaſo was pro- 
e duced, to ſhew that the Voter was a Leaſeholder for 
cc three Years. It was atteſted by a ſubſcribing Wit- 
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4 Dave: 72. 


© neſs; but one Morgan Byrt who had not ſubſcribed 


« jt, was called to prove the Execution, as having 
& been preſent on the Occaſion, It was not alleged 
te that the ſubſcribing Witneſs was either dead, or 
c kept out of the Way by the oppoſite Party. 


« The Counſel far the Sitting Member' objected 
& to Byrt's being examined on this Matter, his Teſti- 
© mony not being the beſt Evidence. 


ce To this it was anſwered, That though Witneſſes | 


« are: neceſſary to the execution of Deeds, yet the 
ec Subſcription of thoſe Witneſſes is not neceſſary ; for 
ec that a Deed is perfectly valid, although not ſub- 


te ſcribed, (by Witneſſes) provided there is a Teſti- 


© mony to prove the Execution. That this being the 
c Caſe, ary Witneſs who ſaw a Deed executed is as 
„competent to prove the Execution, as he who ſub- 
« ſcribed it: and that the main Uſe of Subſcription 
by the Witneſſes is, to ſerve as a Memorandum, 
& or Indication, to point out who the Perſons are, who 
« can prove the Execution. 


te In reply it was ſaid, That although when a Deed 


« js not ſubſcribed by any tas a.Perſon who 


© ſaw 


_ 
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Evibxxex before CoMmTTEEs of ELzeron; 


« ſaw the Execution may be competent to prove it, 
« yet, when it is ſubſcribed by a Witneſs, the Caſe 
© is very different; for that then, if the ſubſcribing 
« Witneſs is not called, it muſt be preſumed that the 
“Party neglecting to call him is afraid of his Evidence. 


« The Court being. cleared, the Committee de- 
* liberated for ſome Time z after which the Counſel 


being called in, were aſked, whether a Witneſs to 


« the Execution of a Deed might not ſign it at a Time 


L ſubſequent to the Execution: (in the mean Time, 


* while che Counſel were out, Het had actually at- 
© teſted the Leaſe.) It was agreed on the Part of 
the Sitting Member, that a Witneſs might fign ſub- 
„ Gquent to the Execution; and that no Line bad been 
& drawn by the Law, as to the Length of Time after 


« the Execution, within which he might ſubſcribe. 


On this, the Court being cleared again, the Com- 
© mittee after deliberation; reſolved That Morgan 


© Byrt is al Liberty to give Evidence of the 1 a 
1 of the Leaſe”? 


4. Of rzopvcinG Deeds and Papers ; by whom they are 


bo to be produced ;, of Notice to produce them; and of 


admitiing parol or other Evidence of their Contents: 
(and ſee poſt, C ap. VL [LS]. as 10 privil:ged Witneſſes.) 


Al the Caſe of Dex zv, a general Notice had 
e been ſerved on the Mayor, to produce the Indentares 
« of Apprenticeſhip, which at the Time of the Appli- 
« cation by Voters to be admitted to the Freedom of the 
« Borough, had been left in his Hands. He had not 


ꝗ— 


i 1 | . * 
/ ® It is now by no means un- Witneſſes are dead: and any 


| common to adopt this Prac- Perſon is living who ſaw the 


tice in the Courts of Law ; par- Deed executed, though he did 
ticularly when the ſubſcribing not atteſt it at the Time.” 
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& produced the Indenture of Jones (the Voter in queſ, 7 246 
« tjon): but the Petitioners had a Duplicate of it, which 
they produced. It appeared that he had been bound 
to one Holmes; and H. Cawley being called to prove 
« his actual Service, ſaid that Holmes had aſſigned 
te him to his (the Witneſs's) Father, and that he had 
&© ſerved the whole ſeven Years. to him. Another 

„ Witneſs ſwore, that he ſaw both the Indenture and 
« Aſſignment, or Turn- over delivered to the Mayor; 

„That, in the Minutes he took at the time, it was 
* mentioned thus: Thomas Jones, an Indenture and 
&« Turn-over, from Holmes to Cawley,” That he could 
* not ſay, whether the Turn-over was written on the 
“ Indenture, or was a detached Inſtrument. 


The Counſel for the Sitting Member inſiſted, that 
** ſuch Aſſignment could not be proved by parole 
„Evidence. That to entitle the Counſel on the 
other Side to offer ſuch Evidence, it was not ſuffici- 
«ent to ſay that the Aſſignment had been delivered 
&© to the Mayor, and he had not produced it: That it 
© muſt alſo be ſhewn, that he bad received Notice to pro- 
&© Juce it. That a Notice to produce the Indenture, 
did not imply a Notice to produce the Aſſignment 
© or Turn-over, which, for any thing that appeared 
© to the contrary, was a ſeparate Inſtrument. 


« On the other Side it was contended, that the No- 
& tice was ſufficiently comprehenſive, and plaioly 
te muſt have been underſtood by the Mayor, as ex- 
« tending to all the Muniments delivered to him by 
“e the Claimants, as Evidence of their Titles. 


* The Committee over-ruled the Oljeion; and the 


* Circumſtances neceſſary to eſtabliſh the title of Joxes, 
<< were proved. 


Vor. IV. 4U "in 


4 Dovs, bg, 70. 
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Evipxnce before CommiTTERs of ELzcTi0N. 


In the Caſe of CrricxLape, Evidence being 
2. produced to prove the Titles of individual Voters, 


«* the following general Queſtion was argued and 
« determined. 


« The Queſtion was, Whether, in order to fub- 
« ftantiate a Vote, it was neceſſary to produce Deeds 
© to the Committee which had been produced at the 
„Poll, and admitted by the returning Officer. 


« The Reſolution of the Committee was as follows, 


<« Reſolved, * That any Deed upon which a Voter 
© claims to vote, ſuch vote being objected to by the 
© Parties, muſt be produced 40 the Committee, or Proof 
given that ſuch Deed is unduly with-held or loſt , 


before the Committee can admit other Evidence, as 
ſufficient to ſubſtautiate the Vote. 


&« In the ſame Caſe, the Poſſeſſion of ſeveral Voters 
t (whoſe Title to vote was denied, and who had tendred 
ce their Votes againſt the Sitting Member) was ſo 
“ proved as to be primd facie Evidence of their being 
tc Freeholders : but it appeared by a Check-book 
« which had been produced on the Part of the Pe- 
<« titioners, (a Number of Electors) that thoſe very 
& Voters had claimed as Leaſeholders for "Terms de- 
„ terminable on Lives, and that they had been re- 

jected, on the Ground of that Title being inſufficient 
to give a Right to vote, 


« On ly Part of the Petitioners, it was contended, 
«© That, if their being Fiecholders was controverted 
© on the Ground of their having claimed as Leaſe- 
© holders, it was incumbent on the Sitting Member 
to produce the Leaſes. 


„The 


Of yRopvciNG Deeds and Papers, Se. 


„The Counſel for the Sitting Member inſiſted, 
That, as it appeared from the Check- book, which 
* the Counſel for the Petitioners themſelves had de- 
« livered in as Evidence, that the Perſons in queſtion 
© had claimed as Leaſcholders, it was now incumbent 
** on them to produce the Leaſes, to ſhew that thoſe 


e men had the Titles under which they had claimed 


“ to vote. That it is the known Practice in Ejelt- 
© ments (to which a Trial before a Committee, whe- 
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te ther a man really has the Eſtates by which he claims + 


to be a Voter, may be very properly compared) 
« thar, if the Plaintiff's Witneſſes, after having prov- 
« ed his Poſſe ſſion, ſhew, on Croſs- examination, that 


“he claimed by 4 Deed, the Plaintiff muſt produce 
« and give ge of the Deed. 


There was no expreſs Determination on this 
Queſtion; but the Counſel ſeemed to underſtand 


te the Senſe of the Committee to be, that the Petitioners 


** muſt produce the Leaſes; and accordingly. the 
« Counſel for the Petitioners, on a ſubſequent Day, 
&« produced the Leaſes, which amounted to a Waiver on 
« their Part, of the Point in diſpute. 


* In the Caſe of BE pFoRDSHIRE it was expreſsly re- 
t ſolved, that in Caſes where the Contents of Deeds 
<« were neceſſary to ſupport an Objection, no Evi- 
«© dence of them ſhould be received unleſs Notice had 
„ been ſerved upon the Party to produce the Deeds. 


« Neither would the Committee lend their Aſſiſtance to 
ce the Parties in order to compel a Production of Deeds 


« to invalidate the Title of a Voter. Some Sub- 
« penas having been ſigned by the Chairman to Wit- 
ce neſſes to produce Deeds in the Beginning cf the Trial, 
te 25 a Matter of courſe, were in conſequence re- called. 

40 2 The 


2 Lud. 568. 


-» ——— TT Sn 


3 Los. 411. 


EviDENCE before CaMmITTEEsS of ELECTION; 


« The above Rules were adhered to in the caſe of 
« BUCKINGHAMSHIRE. In that Caſe alſo, a Witneſs 
« was going to relate the Contents of a Voter's Title 
« Deeds, of which he had obtained Inſpection by 
Threats. This Evidence was objected to, and the 
Committee hereupon reſolved, 


« That they ought not to compel the Production of / 
« Title Deeds : And that the Evidence of Deeds obtained | 
© un-er the Threat of Compulſion be not admitted. 


© In proceeding upnn an Objection relating to Mort- 
te gaged Premiſſes, the Circumſtances falling within 


' © the above Reſolution, the Petitioner could not pro- 


« duce the Deeds in Evidence; and a Witneſs was 
c called who had made Exttacts from the Deeds, 
« which he was about to read to the Court. The 
« Counſel for the Sitting Member objected to the Ex- 
4c tracts, as not tve beſt Evidence, The other Party 
« anſwered, That the Reſolution prevented their pro- 
ce ducing the O:iginals, and they were therefore to 
* be conſiered as loſt, which would enable them to 
© read the Extracts. The Committee reſolved, 


« That the Extra8 ef a Deed, in the Poſſeſſion of a 
« Party not adverſe to its Production, be not admitted in 
© Evidence inſtead of the Original. 


“In the Caſe of Nairn, an Objection was made 
© to the Vote of Sir Ludovick Gran, which aroſe out 
t of the following Circumſtances. | 


« The Voter, having been duly inrolled as a Free- 
© holder, executed a Truſt-Deed, in Ofober 1783, 
« whereby he conveyed the Eſtate upon which he was 


e inrolled, among others, to truſtees, for the Benefit 


of 


CF propvcinG Deeds and Papers, &c. 


« of his late Brother's Creditors ; with Power to ſell, 


« and with procuratory of Refignation, Precept of 
« ſaſine, and Clauſe of Warrandice, without a Clauſe 
« of Redemption. Upon which Deed, Saſine was 
ce regiſtered in favour of the Truſtees, in March 1784. 
& Sir Ludovict Grant, continued in receipt of the Rents, 
© at the time of the Election, as far as it appeared in 
„this Cauſe. The Truſtees acting under this Deed 
te had advertiſed the Eſtates to be fold accordingly. 


en At the Election. Miecting the Petitioners objedted 
ce to Sir Ludovick Grant, that by this Deed he had 


« denuded himſelf of his Intereſt in the Eſtate, and 


t therefore ought to be expunged from the Roll: But 
* the Freeholders repelled the Objection, and ſuſtained 


« his Vote.“ After the Election, the unſucceſsful | 


« Party complained to the Court of Seflion, againſt 
« this deciſion of the Freeholdets; but upon the hear- 
ing of the Cauſe, the Court diſmiſſed the Complaint, 
« and affirmed the Reſolution of the Election Meet- 
© ing. Againſt this Sentence of the Court of Seſſion, 
«K an Appeal was preſented to the Houſe of Lords, a 
1 few Days before the Trial of this Petition began. 


« [n the courſe of the Inquiry into this Vote before 
« the Committee, it became a Queſtion, Whether the 


« Party objecting ought to produce the Truſt Deed 


« itſelf, whereby the Voter had diſponed his Property 
« to the Truſtees. The Counſel for the Sitting Mem- 
« ber inſiſted upon the production of the Deed. On 
te the Part of the Objectors, it was contended, That 
&* as this Deed had been admitted by the ſame Parties, 


* It did not appear, that the + This Appeal was never af- 
Truſt-Oath preſcribed by Sat. terwards proſecuted, > 
he 2. c. 16. was tendered: him. 
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in the Cauſe in Scotland, it ought not to be required 
„% now. That further, as the Inſtrument of Saſine had 
©* now been produced, which proceeded upon that 


ee Deed, the Effect of it was legally before the Court, 


t in the ſame manner as if the Deed itſelf had been 
« produced. And they contended, that even if no- 
„thing more than the Minutes of Election had ap- 
« peared, they would be ſufficient, becauſe it ap- 
te peared from them that Sir Ludovick Grant had ad- 
« mitted the Deed at the Election, when his Ter was 
cc Ohjected to. 


et That by the Law of Scotland, theſe Circumſtances 


e ere more than ſufficient Proof of the exiſtence of 


<« the Deed in Queſtion, as to the preſent Purpoſe 
« and the Court in conſidering a Caſe under the Law, 
© ought to be guided by the Rules of Evidence re- 
«* ceived there. The Counſel concluded with requeſt- 
ce ing the Court, if their deciſion ſhould be againſt 
them; to conſider the hardſhip of the Petitioners, 
& fj:uation, and to make an Application to the Houſe, 
t for leave to adjourn, in order to give the Petitioners 
& Time to obtain the authentic Evidence of the Deed 

© from Scotland; becauſe it was evident that thoſe who 
c contended for the neceſſity of producing the Deed, 
© could have no other motive in it, but captiouſly to 
« gyer-reach their Opponents in a Point of Form un- 
e expected. 


« The Committee though it unneceſſary to hear 
« any Argument from the other Side; and informed 
« the Counſel, that they had reſolved, That the pro- 
Adudlion of the Truſt Deed was neceſſary : And that the 
tc Commitiee would apply to the Houſe for leave to adjourn, 


cc « for 


Of yrRODUcING Deeds and Papers, Sc. 
« for a Time ſufficient to enable the Petitioners to procure 
* the ſame. 
This Reſolution had the Efe of producing from 
ee the Counſel for the Sitting Member, an Admiſſion 
< reſpeCting the Deed, 


te In the Caſe of Forfar, in April 1782, FE pits 


< mittee paſſed a ſimilar Reſolution, upon an Occaſion 


« of the ſame kind. 


« In the Caſe of the CaicxL ape Eledtion, tried in 
« January 1782, the Qualification of Mr. Petrie, the 
« petitioning Candidate, for a Seat, was an Annuity 
© ſecured by a Deed; to the Cor tents of which Deed 
e the Counſel for the Sitting Members wiſhed to ex- 
' © amine a Witneſs, This was objected to by the 
“ Counſel for the Petitioner, who aſked the Witneſs 
„ (the Attorney in the Cauſe) if he had given Notice 
& to produce the Deed : who anſwered *No; but he 
* would immediately give Notice.” 


“% Next Day a Witneſs was called, aho depoſed, 
e that after the Committee aroſe on the preceding 
& Day, he had ſerved a Notice. on the Petitioner, to 
© produce the Deeds containing his Qualification: that 
© he had left the Notice with the Servant ot the Pe- 
ce titioner, at his Lodgings. 


« The Counſel for the Sitting Members then called 
te upon the Petitioner to produce the Deeds in con- 
& ſequence of this Notice. 


« This was objected to by the Counſel for the 
& Petitioner ; on the Ground that this was by no means 
te reaſonable and proper Notice; and they inſtanced a 


1404 Caſe 
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« Caſe which had happened at York Aſſiſes, where 
Notice to produce a Deed was given during the 
« Aſliſes, and the Judge conſidered ſuch Notice as 
* not allowing a reaſonable Time. They contended 
te that no Notice was reaſonable which was given pend- 
« ing 4 Trial, and particularly when given in con- 
e ſequence of an Objection made to the offering parol 
« Evidence of the Deed. 


© The Counſel for the Sitting Member contended, 


that there was no pretext for ſurprize in this caſe, as 


tt every Candidate is bound to have the Evidence of 
&© his Qualification always in readineſs. —That the 


“ Caſe of a Trial at the Aſſiſes was very different 


from the preſent, it being known that Election 
te Cauſes frequently laſted many Weeks. 


0 


„In reply to this, the Counſcl for the Petitioner, 
“ infifted on their former Argumenis ; and added, 
te that it is the Duty of the Party who aſked for Evi- 
c dence, to give due and proper Notice to produce it; 
« which had not been given in the preſent Caſe. 


The Committee, on deliberation, came to the 
« following Reſolution. 


© Notice not having been given to the Petitioner, 
to produce the Deeds containing his Title to a Quali- 
« fication, before the Day of taking the Petition into 
« Confideration by the Houſe, the Committee are of 
« Opinion that the Counſel for the Sitting Members 


e ſhould not be permitted to give Evidence of their 
700 Contents, a 


5 In 


5. Corporation Books —B1ſt poſitive Evidence. 
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&* In the Caſe of CARLISsL E, a Book was produced 3 Lr. 57 


« from the Corporation Cheſt, to prove a liſt of Free- 


* men of no Guild: (or Company): This Evidence 


« was objected to, on the Ground that it was not the 
e get upon the Subject; becauſe the Guild Books 
* were the higheſt Authorities in theſe Matters. 
© That the Corporation had neither proper Authority 
© nor the means of aſcertaining who were Members 
« of the Guild or not. 


&* It was anſwered, That the Guild-Bodks could not 
© prove who were not Members of their Body; which 
« was the Object in producing the Corporation Book. 
© That all the Guild-Books of the ſame Period were 


© not exiſting, and thoſe remaining not compleat: 


« Although if they had been forth-coming it would 
« afford no Objection to the admiſſion of the Evi- 
ce dence; That they might in ſuch caſe, be produced 
to contradict the Corporation Book, it it was capa- 
te ble of ſuch contradiction: But that primd facie it 
«* ſtood as authentic Evidence. 


« The Committee received the Book in Evidence. 


6. Ancient Rent Rolls. 


& Tn the Caſe of DownrTon, 1785, a Paper wat 
&* produced and offered in Evidence, which appear- 
ce ed to be a Rent Roll of the Lordſhip of Down- 
een for 1738, 1739 and 1740. This had been 
© found, by the Solicitor for the Party producing it, 
% during the Trial of the Cauſe, in a Box of Pa- 
© per relating to the Borough, The Box was 

cc in 


p. 574. 
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ee in the Houſe of the Counteſs Dowager of Raduor, 


© where it had been depoſited many Tears; which 
* Houſe had belonged to Lord Feverſham, her 
„ firſt Huſband, This Box had been examined 
„ for Papers upon a former Trial, but this Rent- 
% Roll, was never diſcovered before; and was now 
© obſerved, for the firſt Time, in looking for a Con- 


« veyance from Mr. 4/þe. Upon finding this, the 


te Solicitor ſearched the Box attentively for other Rent- 
« Rolls, but could find none. 


* This Paper was proved to be in the Hand-writing 
of one Leonard Snow, of Downton, who was em- 
„ ployed by Mr. Aſbe, in the way of a Land-Steward. 
Lord Feverſham bought the Leaſe of the Manor 
from Abe, in 1742. 


% An objection was made to the admiſſibility of this 
« Paper in Evidence : and it was contended by the 
« Counſel for the oppoſite Party, That it could not 
% be received againſt their Clients, who were third 
« Perſons, and not even indirectly Parties to it; and 
te that it was not of a public nature. That the Rent- 
« Roll on a former Trial, had only been received 
« in Evidence, becauſe employed againſt thoſe, from 
e whoſe Hands and authority it came, and who there- 
* fore could not diſpute it; and was likewiſe Evidence 
0 for the ſame Perſons, againſt their then Opponents ; 
& becauſe the latter had themſelves acted upon its 
authenticity. But that the preſent Paper was under 


e very different Circumſtances ; being a private Family 


« Paper, in the Cuſtody of a' Party, written by one 
« who for ought that appears, had no authority to 
© make it, and comprehending many other Subjects 
te befides the Borough Rents, and which, therefore 

* could 


Return to a Commiſſion; 


« could not be the Steward's Book of Colle&ion.— 
© That in Queſtions of Title, ſuch as are depending 
te here, no Evidence ſhould be received of a Party's 
« own compoſing, in confirmation of his Claim. 


© The Counſel on the other Side anſwered, That 
ce the Paper was to be received as a public Paper, made 
ce for the general Uſe of the Borough; that it appeared 
<« to have been acted upon as ſuch, becauſe two Years? 
„% Rents were acknowledged to be received upon it, 
* which muſt be preſumed to have been authoriſed by 
« the Lord of the Borough; becauſe written by a 
« Man at that Time in his employ, and preſerved 
de ſince, among the Papers of the Family which then 
_ © poſſeſſed the Lordſhip. That if there were at this 
© Day a Lord of the Borough, indifferent to the Parties 
ce litigant, bis Rent-Roll would be proper, and the 


ce beſt Evidence: In the ſame Manner, for the purpoſes 
© of this Cauſe, that the Paper having been made, 


ce before the Families who are now diſputing had any 
ce Intereſt in the Place, was indifferent to both. That 
te the Committee were not now required to give any 
t particular Effect to the Evidence, but only to de- 
« cide whether they would receive and conſider it. 


«© The Committee determined 10 receive the Paper in 
Evidence. : | 


7. Return to a Commiſſion. 


&« In the Caſe of DownTon, one Queſtion being, 
© who had the Right to be the Rezurning Officer, The 
« Steward of the Borough, or the Bailiff of the Hun- 
« dred ? on the Part of the Sitting Members, to ſnew 
© the Right to be in the Steward, the Counſel offered 


«c to 
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te to produce, from the proper Officer, the return 
© made by Matoſon, the Borough-Steward in 1732, to 
s certain Commiſſioners appointed by Letters Patent, 
* to take a ſurvey of the Officers of Courts of Fuſtice, and 
« their Fees; in which return the Steward ſtates among 
« other Things, © That the Steward has the return of 
* Writs to Parliament.” 


« The Counſc} for the Petitioners contended, that 
te this Evidence was inadmiſſible; that if the Inquiry 
« under which the Return had been made, had re- 


„ lated to this Queſtion, it could not be received, 


&« becauſe the Hand- writing of a deceaſed Perfon could 
&* not be of more avail than his declaration if living; 
« and he would not have been allowed, if living, to 
have proved any Right or Privilege of his own 
« Office; he is too much intereſted in ſuch Queſtions : 
„ Beſides this Anſwer in writing was made ex parte 
sand not ſubject to a Croſs- examination. But they 
« ſaid the Commiſſion under which this Anſwer was 
given, had no concern with the Rights or Daties 
* of any Officer, it related merely to their conduct 
ein reſpect of Fees, and the Steward of this Borough 
« went purpoſely out of his way to ſtate any Part of 
« his authority. 


«'T he Counſel for the Sitting Members argued, 


That it was admiſſible Evidence, not as Evidence 
„of the Right, but of an acquieſcence by the Bailiff 
of the Hundred, in what he now calls an Uſurpation 
* that it was admitted in the Cauſe, that the Bailiff 
„of the Hundred has not exerciſed this Office during 
* this Period; and this return ſhews, that when a 


« public 


Copies of Land-Tax Aſſeſſments, 


public Inquiry was made into the Duties of the 
Office, he ſuffered another to claim them. 


After a ſhort deliberation the Committee reſolved | 


©« not to receive the Evidence. 


8. Copies of Land-Tax Aſſeſſments. 


« In the Caſe of BEDrORDSHIRE in 1785, ſeveral 
« Voters were objected to as not being regularly aſ- 
„ ſcſſed to the Land-Tax under the Stat. 20 Geo. 3. 
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* £. 17; Which renders ſuch Aſſeſſment neceſſary to 


“give a Right to vote. 


In the Inſtance of one James Crouch, it appeared 
te that in that Copy of the Rate which was given to 
e the Clerk of the Peace, and by which the Com- 
© mittee proceeded, the Voter did not appear to be 
„ aſſeſſed : But in one of the Duplicates in the Hands 


p. 527» 


« of the Commiſſioners of the Land-Tax he was ſo. — - 


„It was contended that all the Duplicates of the Aſ- 


< ſefſments were equally authentick. The w_ WAS ac 


„ cordingly declared good. 


In another Inſtance, that of William Geary, Eſq, 
« in the Duplicate left with the Clerk of the Peace 
* no Sum was affixed to the Voter's Name, and there- 


« fore it was objected, that he was not duly aſſeſſed. 
« The Counſel contending that the Statute meant to 


*« make the Duplicates in the Cuſtody of the Clerks. 
« of the Peace, excluſive Evidence of the Aſſeſſment. 
te In ſupport of the Vote, the Aſſeſſor produced the 
ce original Rate, in which the Sum of 14 l. 43. 8 d. was 


* yritten, oppoſite to the Voter's Name: He alſo ſaid, 
& that if the Copy he had made out for the Clerk of 
>, 200 
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* the Peace, differed from that in any reſpe&, it 
© had been by Miſtake. It was likewiſe. contended, 
e that the Act required Aſſeſſment only, and not an 


« Aſſeſſment in any particular Sum.—_The Vote was 
declared good. 


9. Minutes of Quarter Seſſions. 


„In the Caſe of Supsury, it became a Queſtion 
© (which was afterwards determined in the Affirma- 
« tive) whether Perſons convicted and attainted 
„of Felony were diſqualified from voting: And on 
e this an Argument aroſe, whether the Evidence pro- 
ce poſed to be given was ſufficient to prove the Attaint. 


e The Evidence offered was from a bound Book, 
cc and looſe Papers, containing Minutes of the Pro- 
te ceedings of the Quarter-Seſſions at Sudbury, entered 
ce by the Town Clerk. — The Minutes were of this 
“ Sort, viz. © At the Quarter-Seſſions of Sudbury, bolden 
his Day (mentioning the Day and Year) before the 


Mayor and Juſtices of the ſaid Borough, a Bill of 


« Indifiment was found againſt Henry Aſhe the younger, 
« of the Pariſh of „ for feloniouſiy ſtealing a 
* quantity of Yarn, the Property of John Burkitt, of 
« the Value of —— —— ——, io which be pleaded 
ct Guilty; and is ſentenced to be whipt till the Blood comes. 


© The Counſel for the Sitting Member declared 
* this to be the moſt extraordinary attempt ever made, 
« ro prove a conviction of Felony, —The Subject they 
« contended was of ſo ſerious a Nature, that the 
“ Committee would adhere ſtrictly to the legal Rules 


of Evidence; and the more eſpecially, as the Charge 


« is brought againſt Perſons in their abſence; and 
« which 


Minutes of Quarter-Seſſions, 


&« which Charge, if proved, will deprive them of their 
<« Franchiſe. Nothing ought to be ſo dear to an 
« Enghiſh-man as his Character, and vote for a Repre- 
© ſentative in Parliament; and ſo tender have the 
Courts of Law been of them, that they never would 
« admit of any Evidence to prove a conviction of 
« Felony, but that which was full, formal, and tech- 
« nical, A complete Copy of the Record muſt be 
produced - the Names of the Judges, —the Au- 
% thority by which they try the Felony, —the Seſſions, 
© the Grand Jury,—the Indiftment,—the Caption, — 
ce the Arraignment,—the Pl-a,—the Iſſue, —the Ve- 
«© nire, — the Jury impanelled and returned, —the Ver- 
<« git, the Judgment,—all, all muſt be produced by 
( the Record, in order to prove, not only the Felony, 

« but the Attaint. The reaſon and neceſſity of ſuch a 
e full Record is well known to Lawyers. One In- 
ce ſtance might ſuffice; the Jury are called twelve 
« good Men; and although Perſons in general think 
* they are Words of courſe, they are founded in great 

«* propriety. The Jury muſt be good Men; that is, 
they muſt be of that Deſcription which the Law 
« deems competent to try their Peer or Countryman; 
« and if, even after Verdict, it were found that any 
„of them were net Perſons of that Sort and Charac- 
« ter, Judgment would be arreſted. Will the Com- 
© mittee therefore, it was aſked, now do what no Man 
„could aſk for in the Courts below? Will they ad- 
mit theſe vague, broken, deficient, ſcraps of Minutes, 
© to prove that a Man was attainted of ſo baſe a Crime 
« as Felony? The Records of the Quarter Seſſions, 


& are of vaſt Importance to the Subjects of this Realm; 


« they ſhould be kept with as much exactneſs and 


„ form, as the Proceedings and Judgments of the 
«Houſe of Lords. 


« The 
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« The Counſel for the Petitioner, admitted it to 
© be an invariable Rule of Evidence, that where a 
% Record is produced, it muſt be complete; but theſe 
« Minutes are not produced as the Record; they are of- 
« fered as the only Evidence, which the Books of the 
* Court afford. It is alſo admitted as a Rule, that the 
* beſt Evidence is the Record ; and that the beſt Evi- 
“ dence ſhould be produced: but this rule admits of 
* an Exception which is as firmly eſtabliſhed as the 
« Rule itſelf, viz. that where the beſt Evidence can- 
© not be obtained, tbe next beſt Evidence ſhall be 
given. This is preciſcly the caſe at preſent, the 
„ Town-Clerk neglected to draw up a proper Record; 
ce he is now dead; and being the only Perſon wo 
* could have drawn it up, there is nothing left to 
ce offer but thele Minutes. They quoted Gilbert's 
% Law of Evidence ;* That where a Record is loſt, a 
„ Copy may be read without proving any Examina- 
e tion of it with,the Original. It is the next beſt Evi- 
e gence; and it would be very hard if the Party were 


to ſuſtain any Injury by the loſs of the Record: ſo 


« in the preſcnt Caſe, whatever Fault may have been 
committed, it is chargeable to the deceaſed Town- 
© Clerk only; and jt would be very unjuſt to make 
« the preſent Party ſuffer through his negle&, It is 

te ſaid on the other Side, That theſe Minutes are 
* ſo deficient that they do not furniſh ſufficient Ma- 
*rerials for a Record ;* if fo, no neglect is chargeable 
t to the preſent Party, in not producing a proper 
„Record, —the bf Evidence which the nature of the 
* Cafe would admit of, never did exiſt, — the beſt, which 
« bas exiſted, is now offered; and if even that, im- 


perfect as it is, had been loſt, parol Teftimony might 


ct have been given. But it was added, a Reaſon 
e peculiar 


Minutes of the Quarter-Sefſions. 


« peculiar to this Caſe exiſted, which would determine 
e the Committee to admit the Minutes; it is, that 
« the ſame thing was done by the Returning Officer ; 
* who by the Advice of one of the Counſel on the 
cc other Side, ſtruck off a Voter for the Petitioner, 
* upon Evidence given of this Sort, that he had been 
convicted of Felony, | 


* The Counſel for the Sitting Member in reply, 
5 argued that although, in general, a Copy of a Re- 
* cord may be given in Evidence where the Record 
te itſelf is loſt ; yet it is matter of much doubt, whe- 
© ther the Copy of a Record of Felony is admiſſible, 
„ where the Record is loſt. But that is a different 
* caſe from the preſent. It cannot be here ſaid that 
eit is loſt; it never exiſted ; and as nothing elſe has 
ever been offered in any Court to prove the Attaiut 
© of Felony, it is manifeſt that nothing ſhort of it can 
te be admitted. Had it been made up from theſe Mi- 
© nutes, it might have been properly urged, as a ſolid 
« Objection to it, that the Minutes are too looſe and 

« ſcanty to furniſh it: But they have not made the 
proper Uſe of their Materials, ſuch as they are. 
« If the Town-Clerk is dead, who entered the Mi- 
te nutes, why was not the preſent Town-Clerk applied 
o, who is the proper Officer for the Purpoſe ? And 
« why was not ſomething at leaſt produced from him 
te jn the ſhape of a Record? If this Buſineſs was re- 
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& duced to pleading, the Counſel ſaid, they ſhould 


i plead nul tie] Record; upon which their Opponents 
& would be obliged to join Iſſue; and the Matter could 
d not be tried by a Jury; it muſt be tried by the 
« Record; they ſtood, in fact, they contended, much 
« jn the ſame Situation. On their Part it was ſaid, 

Vor. IV. | 4K ee that 


1402 


F. 80. 


EviDENCE before CoumulirrEES of ELLE rio. 


e that there is no Record; if there be one, let it be pro- 
« duced; and if it is not produced, neither a Court of 
Law, nor the Committee can admit of any ny as 
a Subſtitute for it, 


© The Committee reſolved, * That the Book en- 
© titled, The Sudbury Quarter-Seſſons, containing Mi- 
* nutes of Proceedings of ſuch Quarter-Seffions, be ad- 
© mitted in Evidence, to prove the Conviction of Felony.” 


10, Arguments and Brief of Counſel, not Evidence. 


„In the Caſe of Carpican a Gentleman, who 


« was principal Manager for the Petitioner, having 


ce ſtated, in his Evidence before the Committee, the 
*« Arguments he had urged to the Mayor againſt the 
„Rules laid down for the Conduct of the Poll, was 
going on to mention the An/wer made to thoſe Ar- 


* ouments by the Counſel for the Sitting Member. 


« This was objected to—And it was ſaid, that 
te the Arguments of Counſel could be no Evidence of 
* the Fact: and that the Mayor could not be affected 
* by what the Counſel for one of the Candidates might 


se have ſaid, 


© In anſwer to this it was contended, that whatever 
i third Perſon ſaid of the Mayor, in his Preſence, 
* was Evidence of the Mayor's conduct on that par- 


* & ticular Occaſion. 


6 The Committee on deliberation reſolved, That 
* this Anſwer of the Counſel to the Arguments of the 
« Agent, was no! admiſſible Evidence, 


* 


Minutes of the Quarter-Sefſions. 


t Tn the Caſe of LAx RRR, a Witneſs was called, 
ce who (aid, that he was Clerk to the Agent, for one of 
e the Candidates at a former Election: but that he 
10 knew nothing of the Cauſe, except what he found 
ce on the Brief of the Candidate. This Brief was 
* offered to be given in Evidence: 855 being objected 
 & to, was not admilled, 


412 
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OF UNWRITTEN EVIDENCE, 
0 Brrokxx Committees of Et,xcT1ON. | 


CHAPTER VI. 
Of OzJzcrions to Wirxxsszs. 
On Account of Intereſt. 


iſt. As Voters. 


© In the Cafe of Mit.Borne PorT, one of the 
© preſiding Commonalty Stewards, being aſked a 


_ © Queſtion touching the Right of the nine Com- 


% monalty Stewards to vote, this was objected to; 
« And the Queſtion was waived z the Witneſs having a 
* contingent Intereſt to maintain their Right of voting, 


ce In the Caſe of DoRcHESTER a Witneſs was called 
ce to prove that no Out-voters (that is, Perſons merely 
e Owners, being neither Occupiers of real Eſtates nor 
<* Inhabicants in the Borough *) had polled at a for- 
mer Election: He acknowledged that bz was an 
« Inhabitant having a Right to "me in reſpect to his 
i perſonal Eſtate, a 


% 


ce Tt was inſiſted, that the Evidence of this Witneſs, 
tte on the Right of Election was inadmiſſible : That he 
« was an interefled Witneſs, aud muſt be inclined to 
ic have the Out- voters excluded, which would diminiſh 
tte the Number of Electors; and thereby enhance the 
Value of the Votes which remained. 


c To this it was anſwered, That a Vote was not 


| © like certain other Rights, as a Right of Common, 


« whoſe 


Witneſs intereſted.— Voter. 
tt whoſe Value is diminiſhed by inereaſing the Number : 


« of thoſe who have a concurrent Title. —That with 
© regard to. ſuch Rights, the Objection now made 
« would be good; 
might affect the pecuniary Value of his own Eſtate : 
« But that a Vote in the Eye of the Law has no Value 
© analogous to thoſe other Rights which are ſaleable 
* Property: That the Vote of an Individual is not 
te ſuppoſed to fink in its Value, by an Increaſe of the 
c Number of other Ele&ors: And that the conſtant 
ce Practice has been, to admit a Voter under an un- 
« difputed Title, to give Evidence of the Right of 
« Election. 


« The Committee over-ruled the Objacbion; and ad- 
« mitred the Evidence.“ | 


“ So in the Caſe of CRIckLADbE, a Witneſs being 
« aſked as to the Point of Reſidence and Settlement 
* (which were inſiſted on as Qualifications to vote) 
* and having declared that he was a Voter and had a 
« Settlement; the Counſel for the Sitting Member 
&« objefxed to his Evidence on that Point. 


„They ſaid he was intereſted to narrow the Right of 
« Election, and confine it to Perſons of the ſame De- 
« ſcription with himſelf. 


<« It was ſaid on the other Side, that it had always 
« been the Practice, where 4 Witneſs's Right to vote 


as the Teſtimony of the Witneſs 


* The Reporter in a Note ob- 
ſerves that it appeared the Wit- 
neſs had a Right to vote as the 
Owner of a real Eltate. © There- 
fore ſince he had two' Titles, 
and although a Change of Situ- 


4X3 


ation ſhould aſterwards annul 
one, would till, if both ſhould 
be confirmed by the Committee, 
continue to enjoy the other, it 
could not be his Intereſt to 
overthrow either.” 


« 4045 
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te mas admitted on all Hands, that he ſhould be received 
0 to prove any thing relative to the Right of Election; 
« and that the Value of a Vote, in the Eye of the 
„Law and the Conſtitution, is as great where there 
« area Thouſand concurring Votes, as where there 
are only an Hundred. 


| 
| 
| 
| 
| 


« The Committee on deliberation, declared that 
&« they did not think the Witneſs ſo intereſted as to be 
t incapacitated from giving Evidence. 


eto be called, to the Queſtion of the Right of Elec- 
« tion in the Inhabitants, was objected to, on the 
Ground that being an Inbabitant, he was an interefted 
* Wineſs. | 


« To this it'was anſwered, that where from the Na- 
| | « ture of the Caſe no other Evidence could be bad, ſuch 
1 „ Witneſſes as alone had been in a Situation to be 
i * acquainted with the Facts, ought to be admitted: 

* Otherwiſe the Truth could never in ſuch caſes be 
&« diſcovered. That Inhabitants were the only Perſons 
ce likely to have paid attention to the Fact, which was 
meant to be proved by the Teſtimony of the Wit- 
| « neſs. That, in ſimilar Caſes, Courts of Juſtice have 
| « have admitted Witneſſes to be examined, though 
Wi ce circumſtanced in point of Intereſt like him, As in 
[| cc the Caſe of Willes v. Harris, tried on the Weſtern 
. *5-e ante vol. 1. Circuit, before Mr. Baron Eyre in 1774*.—It was 
. . „ allo ſaid, that the Witneſs who had been on the 
1 ! « Pariſh three Years, was diſqualified from voting, and 
| « therefore could derive no advantage from any Evi- 
[74 | « dence he might give in favour of the, Right of the 
4% Inhabitants, 


| 
= 

| 

| 

> Dove. 27344 * And in the Caſe of Pool r, a Witneſs propoſed 
| 

| 


The 


* 


Witneſs intereſted.— Voter. 


The Committee over- ruled the Objettion and ad- | 


©« mitted the Evidence of the Witneſs. 


e But. in another Inſtance in the ſame Caſe, of 
* CRICKLADE, where a Witneſs was called to prove 


e that Non-re/ident Freebolders had a Right to vote: 


It appearing that he himſelf was of that deſcription, 
e his Evidence was objected 10; as being N 
* 1g prove his own Tile, 


* It was obſerved that this was very different from 
© the Caſe of a Voter whoſe Right to vote was ad- 
emitted. That it might reaſonably and probably be 
© held, that a Voter, with whom a great Number of 
« others concur, has as high a Franchiſe as one who 
« has a ſmaller Number joined with him, and, of con- 
&« ſequence that he is not intereſted in leſſening the 
% Number: but that where the Queſtion is, whether 
6 Perſons of a certain Deſcription have a Right to 
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© vote or not, it could never be maintained, that a 
% Man, whoſe only claim is, that he is of that deſcrip- 


* tion has no Intereſt in ſaying that they have a 


„Right. 


« The Committee reſolved not to admit the Evidence.“ 


* In the Caſe of Second Car- 
Jie when a Witneſs was called 
who was a Freeman of Carl e, 
his Evidence was objected to 
on the Ground of Intereſt. It 
was ſaid he was intereſted to re- 
firain the Right of Freedom to 
Perſons like bimſelf, acquiring 


it either by Birth or Appren- 


ticeſhip. 3 Lud. 371. 
The Petitioners relied on the 


4x 4 


Authority of ſuch of the Caſes 
already cited above as were in 
their Favour: and added that 
the Objection, if any, was to the 
Credit, not to the Competence of 
the Witneſs.—On the other Side 
two Caſes, one from 2 Doug! 235; 

and the above from 4 Doug. 75:6 
were relied on. —The Commit- 
tee agreed to admit the Wiineſs. 


1 


p. 76. 


5 3408 


4 Le. 334. 


o Fee p.133%-2. ec 


*Þ+ 335, 
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2. As Voters: In Coſe of their own Vote. 


© Tn the Caſe of BevDrorpsniIRE, a Witneſs was 
« called to prove a Miſtake in the Poll-Book, by 
entering the Vote for one Candidate inſtead of the 
4% other. —The Witneſs was tbe Voter bimſelf (Edward 
Bennett) — He was objected to on the Ground al- 

c ready ſtated ® againſt admitting Evidence at all to 
tt contradict the Poll-Books and the Check-Books— 
He was alſo objected to on Account of Interef. 


* Tt was argued, that although the Voter has no ſuch. 
* pecuniary Intereſt as is the Cauſe of incompetency, 
« in other Courts of Juſtice, yet every Voter is ſup- 
<« poſed to be intereſted in the ſupport of the Party 
« he eſpouſes; it has often been ſaid by Lord Manſ- 
« field, that Queſtions of Evidence always depend on 
« the Subject matter to which they are applied; ſuch 
« an Objection as this could not ariſe in Weftminſter- 


Hall, becauſe it is peculiar to the complicated Na- 
- « ture of an Election Petition, in which alone the 


« Conſequence of eſtabliſhing the Vote, can be con- 
« ſidered as intereſting to the Votet. 


« 2dly, The Practice is uniformly in favour of the 
« Obje&ion ; the Journals do not furniſh a ſingle In- 
© ſtance of a Votet's being received as a Witneſs in 
« the Circumſtances in which Bennet ſtands, nor can 
«* any caſe to the contrary be produced, ſince the In- 
« ſtitution of the new Judicature : Now uniform Prac- 
« tice is the beſt Evidence of the Law. It is uſual 
« ar Elections, for a Voter whom the Sheriff may have 
<« rejected, to make a formal tender of his Vote; but 
* when the Caſe comes before a Committee, the 


” 15 Voter 


Witneſs interefed ; Voters: In Caſe of their own Vote 


Voter is never produced to prove that tender, but 


« ſome indifferent Perſon ; the Reaſon of this may be 


« learned from the Rules that guide the other Courts 
« of Juſtice, Lord Hardwicłe ſaid, that where there 


. « was a great Danger of Perjury, if the Intereſt of the 
« Witneſs were probable, it would always Tead him 
« to allow the Objection to his Evidence. Suppoſing 
«in this Caſe, Bennett were, in his Examination, to 


| - 
. 
- 
* 


s ſpeak falſely, it would be almoſt impoſſible to con- 


« yi& him of Perjury : becauſe in Defence of the In- 
« ditment it would be urged, that if he is admiſſible 
e here, the Evidence of the Poll and Check-Books 
« united is not concluſive : The great Value of this 
« Man's vote to the Sitting Member, ſhews what Ad- 
* vantage his Evidence might procure to him; here 


„is therefore a Temptation to perjury. The Stat. 


2 Geo. 2. c. 24, provides very ſtrictly againſt Bribery, 
e and the Proviſion is enforced by an Oath; but it 


might be eaſily evaded by the Opportunity which 


„ the Admiſſion of this Evidence would give: Cor- 


* rupt the Voter after the Election to tetract his vote, 
« and no Penalty will be incurred. 


« Beſides the above Arguments, a ſtrong one ab 


« inconvenienti was urged. In a Petition on the Merits 
„the Inconvenience of receiving ſuch Evidence would 


* be monſtrous, it would open every vote on the 


p. 336; | 


p- 387. 


« Poll to a freſh. Inquiry z which, in Places of popular 


Election, would render the Duty of a Committee 
« almoſt im practicable. 


© Theſe Arguments the Counſel for the Sitting 
« Member anſwered as follows. 


© The 


wa. 


® KR. . Bray, 


Hordw. 359. 


Mich 783. 


7. 89. 
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The Ground of Intereſt alledged for rejecting this 
« Evidence is trifling, and not founded on any Prin- 
<« ciple in Law, or any Caſe in the Reports: What- 


a ever ſuſpicion it might raiſe of the Witneſs's Cre- 
* dit, it can found no Objection to his Competency. 


« The true Teſt of ſuch an Intereſt is, the Queſtion 
« mentioned by Lord Hardwicke*, Is he to get or 
* loſe'by the Event? The Voter may have no fur- 
« ther concern in the Event, than a Hundred others 
« who only read of it in the public Papers. 


Where a Right of voting is in queſtion, a Voter is 
« not allowed to give Evidence: But this ariſes from 
« a juſt Exception to his Intereſt, reſulting from the 


L lofs or gain of a perſonal Right; and each vote 


conſtitutes a Cauſe as to the individual Voter, in 
« which he is a Party. The preſent Inquiry has no- 
de thing to do with the Right of voting; and the Vote 
ce of Bennett himſelf is abſolutely fixed on the Poll, 


_ © his Right being unqueſtioned. 


« Though no Caſes could be cited on the other 
« Side, there are two ſtrongly in point agaioſt the 


Argument, which have been ſolemnly determined in 


* the King's Bench. One is the Caſe of Mountain 
« v. Adkin, where the Queſtion at the Trial was, 
« whether the Plaintiff or Defendant had been duly 
« elected to a Curacy in Norwich: The Defendant 
« contended, that according to the Agreement of the 
« Parties before the Election, the Right of voting 
«* for that Time was to be allowed to Reſidents only, 
e and that of theſe he had a Majority. In order to 
© prove this Agreement, he called Witnefſes who 
« were refident Electors, and the other Side objected 
&« to their competency, on account of Hatereſt : But 
IS 


* 


Witneſs intereſted; Voters: In Caſe of their own Vote. 


* the Judges held, that as the Queſtion-aroſe, not on 


te the Right of voting, but on the Agreement, and 
te that being pro bdc vice only, and the Election being 
« over, they were competent Witneſſes, having no 
« Tntereſt as to ſuch paſl Election. Lord Mansfield 
«* in giving his Opinion, obſerved that the Rule of 
Evidence with reſpe& to competency, is generally 


* carried too far; and ſaid, he was inclined to follow 
© the Practice of Lord Hardwicke, who in doubtful 
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« Caſes uſed to reſtrain the n to * Credit 


* * 


« The other Caſe is; chat of the King and Bray, 
« which was cited and relied upon in the Argument 
* of the above Caſe: There the Iſſue was upon the 


« Cuſtom of eleQing the Mayor of Tintagel, which was 


&« ſaid to be thus: The former Mayor and Town- 
&« Clerk chooſe each an Eliſor, which two Eliſors ſum- 
mon a Jury, who elect the new Mayor; to prove 
this Cuſtom one of the two Eliſors was called; and 
A gbjeRed to as incompetent on account of his Intereſt 


« to ſupport his own Authority. But the Judges 


** held, that as his Authority was paſt, it was N 
* of Objection to his competency. 


* Theſe Caſes, it was concluded, go farther than 
« js neceſſary in the preſent Argument; and the 
% Committee, who in this Caſe are to decide a Point 


of general Law, ought to pay great reſpect to n 
« ciſions made on ſuch authority. 


« As to o the Practice alledged from the Journals, it 
% ſhould be remembered that the mode of Examina- 


„tion is different in this Courts from that which for- 
| <0 Wy 
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4 merly prevailed in the Houſe of Commons, from 


_ ©. whence the Practice is cited : There Witneſſes were 


not examined on Oath, and it would have been 


"©<. unreaſonable to have allowed ſuch Evidence to be 


given, in contradiction to that which was upon oath ; 
e but when the Witneſſes ſpeak upon Oath, that 
“ Reaſon exiſts no longer. The other Part of the 
Argument drawn from the danger of Perjury, and 
Wagons of Advantage, proves too much ; it would 

go to prevent any other Voter at the Election from 
e being examined on this ſubjeR, for to all of them 
e the ſame Objection holds in an equal Degree. A 
« Witneſs was never yet rejected, for an imagined 
« Difficulty in convicting him of Perjury, if he ſhould 


< ſpeak falſe : Where any ſuch Circumſtances appear, 
| <« it may perhaps raiſe an Objection to his Credit, but 


4 no further. 


« The . upon the Bribery AQ, is not 
* only as applicable to every other Voter as to Ben- 
« net; but it is denied to be a juſt notion of the Law; 
it certainly is Bribery at Common law, and puniſh- 
able by Fine and Impriſonment, to corrupt a Voter 


aſter an Election for the purpoſe deſcribed. 


© The Committee having deliberated on the Que | 


4b en reſolved, 


Fat the Evidence of Edward Benneit be vor ad- 
<« mitted. i 


But the Determination, on a Queſtion exactly ſimi- 

« lar, by a Committee appointed to try the Merits 
of the Election, on the Petition of Mr, St. Jobn, was 
« directly 


Witneſs interefted ; Voters : In Caſe of their own Vole, 


te dire&ly contrary to this; the Committee in that caſe 
« admitting a Voter ( Ayres) to give Evidence for whom 
« be voted. In that caſe the Arguments of Counſel 
« were merely a Repetition of e 6 ets are 
#* See ante 1334. 


& Uader this Reſolution Voters were bad to 
give evidence, as to their own ee Gan 
* ſtances, 


t But in the Caſe of a Voter, deſcribed on the Poll 
4 ag voting for a Houſe and Land in the Occupation of 
« William Day; it appeared that what Day held was 
« a Cloſe of Land without a Houſe, and of an under 


« Value, viz. 30 4. which furniſhed an ObjeRion 


<« againſt the; Voter. The Voter, however, had a Houſe 
© near it let. for 303. occupied by another Perſon. 


The Evidence of the Voter was offered, to prove 


tte that at the Poll he could not recolle& the Name 
of the Occupier of his Houſe, and that the Poll- 
e Clerk told him, the Name of one Tenant was ſuffici- 
* ent z which occaſioned the CO N above 
$ ſtated. 
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This was oppoſed on two * 1ſt. As be- 


« ing contrary to à Reſolution formed by the Com- 
* mittee, for adhering to the Deſcription given in 
at the Poll.—2dly. That the Voter bimſelf was 


t not a competent Witneſi to prove this Caſe, In 


«* maintaining this latter Ground, the Counſel at- 
<« tempted to diſtinguiſh it from the Caſe of Ayres, 


but unavoidably fell into the ſame line of Argu- 
e ment which had been unſucceſsful there, and were 


< ſtopped, by ſome of the Committee recurring to 


5 the 


Evipznce before CouMmTers of ELzcTi0N, 


Le the Terms of that Reſolution. —They argued how- 
te ever for a Diſtinction of the two Caſes : That in the 
* former there was no doubt about the Voter's Right 
« but only bow the Vote was given, but that here the 
« Nigbt of voting was in queſtioh, becauſe the Stat. 
« 1$ Geo. 2. c. 18, by requiring a particular Deſcrip- 
4 tion of the Freehold neceſſary, made that eſſential to 
* to the Right: And * was what the Voter was 
'« called to eſtabliſh, 


“ To this it was e chat here the Diſpute 
« ha, bow the Vote was given, and bow the Voter 
« Jeſcribed his Freehold : Not whether he ſhould abide 
6 by the Deſcription given in.— That the Rule refer- 
« red to had proceeded upon that Fact, as aſcertained, 


V E yphich here made the only Doubt, and therefore Evie 


« dence ought to be received to explain it. 


The committee declared their Opinion That 
© they had already decided this Queſtion, when they 
* reſolved to admit Evidence, to correct an Entry on 
© the Poll, and allowed tbe Voter bimſelf to be called to 
prove a Miſtake made by the Poll-Clerk with reſpect 

to his own Vote.“ 


tt In a ſubſequent Caſe, which was brought on im- 
« mediately after the above, the Counſel for the Sit- 
« ting Member again reſumed their ObjeQion to the 
© competency of the Witneſs z and urged the Com- 
© mittee to reconſider their Opinion, if it were only to 
_ « prevent the Opportunities it would give for Perjury, 
« where a Man was diſpoſed to it; and alſo the In- 
&« creaſe of Trouble that would be brought upon 
Election * if it were publickly told that 
« each 


Witneſs intereſed; Voters : In Caſe of their own Vote. 


te each Man's ſingle Evidence would be received to ſet 
5 aſide his Vote. 


e The Committee having deliberated, declared their 

© Opinion, That the Voter might be called: At the ſame 
« Time they recommended it to the Counſel to avoid, in 
„ ſuch Caſes, the producing Witneſſes unsueroRTeD by 
* other Teſtimony, or any concurring Circumſtances; as 
« their Evidence would not be likely to have weight in 
60 the Decifion,* 


&« It is remarkable that in the two preceding In- 
c ſtances, the Committee appeared, by their Deciſion 
« as to the Numbers on the Poll, to have given Credit 
© to one of the Witneſſes, but not to the other; for the 
« firſt was allowed to be a good Vote, but the latter 
« was ſtruck off the Poll. | 


* 


® In the Cricllade Committee, 


the admiflion of the Evidence of 


of a Voter's declarations, as to 
his Right, after having voted, 
was oppoſed on one Side, and the 
Queſtion was argued by the 


_ Counſel ; after which the Court 


reſolved, that the Evidence wa- 
_ admiſſible. It was in the Caſe of 
an ObjeQtion to a Voter as be- 
ing a by yas who had ſaid, 
that the Eſtate he voted for was 
Copybold. Similar Evidence, of 
a Voter's declarations, was ad- 
mitted in other Caſes in the ſame 
Committee. 2 Lud. 411: 

+ The Reporter obſerves, that 
there ſeems to be a ſtrong Ob- 
jection to the Admiſſion of Ex- 
planations of this Nature, vix. 
that the Party objedtiag, has no 
means of inquiring into the Cir- 
cumſtances of the Eſtate added 


to make out the vote, ſo as to 


make ObjeQions to it. Unleſs 
it happens, that many Days in- 


tervene between the Time of giv- 


ing the Evidence, and that of 
receiving the other Party's re- 
ply to it; which depends on ac- 
cident. On the other Hand it 
may be ſaid, it is harder that a 
Man ſhould loſe his Vote by the 
Officer's Miſtake, than that the 
Candidate ſhould loſe an Oppor- 
tunity of attacking it. the 
ſame Manner-where a Clerk en. 
ters a Voter's Name different 
from his real Name, as was of- 
ten the Caſe in this Election: 
For Inſtance, was entered 
Cook; here the ObjeQion that no 
ſuch Perſon was aſſeſſed, was all 
that the Party objecting could 
be expected to make to Cook's 
Vote. 2 Lud. 412. n. 

3: As 
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- Evipance before Couurrrzzs of ELtction, 
80 4 Petitioners, 


In the Caſe of nia LAY « (Wicneſs being 
“0 called, was rejected, becauſe he was one of the two 


.* Perſons who had figned ihe Petition on Behalf of the 


% EleQors—This inadmiſſibility was on all Hands 
« agreed on. Similar Inſtances occurred before other 


4 Committees. 


gut in the Caſe of 8 where "Et yere 


_* two Petitions, by two ſets of Voters, a Witneſs hav- 


ing been called to prove Bribery. in one of the Can- 


didates, it appeared that the Witneſs had ſigned one 


« of the Petitions, but not that which contained the 
« charge of Bribery, on which the Committee pro- 
« ceeded.— On this Ground the Ohjeion to his Ad- 

“ miſſibility was over- ruled. g 


« Jo the Caſe of Dowu ron, the Earl of Radner 
te was called, for the purpoſe of eſtabliſhing a Deed. 


* His Evidence was objected to on account of In- 


« tereſt : It was ſaid, that the Patt he had taken in the 
Election, by directly making the Titles to ſeveral 


er, Voters, and by attending the Cauſe throughout, 


cc ſhewed that he conſidered himſelf as a Party; 


but, the Committee thinking this no legal Objec- 
tion, he was ſworn. Upon being aſked, whether 
he paid the Expences of the Petition, he anſwered 


te in the Affirmative. The Counſel for the Petitioners 
te then contended, that, there was a legal ObjeHion to 
e his Lordſhip's Evidence; that in Common Law 
Trials if a Witneſs has undertaken to pay the Coſts, 
te it is an allowed ObjeAlien to him. 


= The 


—— ASS th Ronen 


' Witneſs interefted; di Petitioners. = 


« The Counſel for the Sitting Member anſwered J 
te That in order to diſqualify his Evidence, the Ia- 


« tereſt muſt be ſuch as is to be affeFed by the Event: 
tc j. e. that in one Caſe he may gain, in the otherloſe ; 
ic that for this Reaſon it was a good Objection in 
„Common Law Trials, becauſe the Coſts of the Suit 


* are paid by the Loſer, and ſaved by the Winner: 
But before Committees, each Party pays his own 


« Coſts; and be the Event what it may, the Expence 


jg the ſame to him: Here is therefore nothing in 
the Event to bias the Judgment; the Criterion of 


% Competency in a Witneſs, is a dire# Interef, in- 
« fluencing all Men alike upon general Principles; but 
* the Rule to which this Caſe has been applied is par- 
« tial, and confined to a particular Judicature, 


*The Counſel for the Petitioners replied. 
| © That the Principle of their Obje&ion was a gene- 


* ral one; for that no Man that voluntarily pays all 
„the Expences of a Suit can be ſuppoſed to have 


* a Mind unbiaſſed and impartial to the Side he 


<« eſpouſes ; that there was much more reſemblance 
© between Trials before Committees and thoſe in the 
Law Courts, that the Counſel on the other Side 


« allowed ; for it was in the Power of Committees to 


« award Coſts to be paid in certain Caſes of frivolous 


« Petitions z and though this particular Cauſe might 


s exclude the probability of its concluding with a 


« Reſolution to that Effect, yet the poſſibility of it was 


« Ground enough to argue, that the Rule of other 
Courts would hold in this, | 


© When the Counſel had ended, his Lordſhip was 


ce aſked by one of the Committee, © Whether in the 
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a 


event of à new Election ariſing out of the preſent . 
© Petitions; as if by reducing the Numbers to an equa- 
< lity, the Committee ſhould determine the laſt Elec- 
© tion to be void; be ſhould pay the Expences of ſuch 


L new Election? 


# 


: « His Lordſbip anſwered in the Affit mative. | 
"66 The Comm mitree after deliberating, were of Opinion 
* that Lord Radnor was wor a competent Witneſs. * 

| 4th. By being bribed. 


* In the Caſe of IvzL.cnesTEzR, a Voter was proved 
e to have received ten Guineas, in order to vote for the 
« Sitting Members: And it was admitted on their 


Part, that by this act his Vote was deſtroyed. But 


ie the Counſel on that Side called him to give Evidence 
that he did not know the Money to be that of either 
« of the Sitting Members. —This Teſtimony was ob- 
<< feed to on the Ground of its tending to exculpate 
„ himſelf; —But the Committee over-ruled the Objektion. 


sth. Having laid a Wager. 


« In the Caſe of Sv BURY, a Queſtion aroſe, whe- 
et ther a Perſon F who had laid a Wager of about 4301. 


» While the Counſel were 
arguing this Poiot, they were 
aſked by a Member of the 
Committee, if there was not a 
Caſe reported in which it was 
held, that one who thought: him» 
ſelf under an Obligation which 
was Honorary only, and not bind- 
ing in Law, to pay the Coſts, 
could not be a Witneſs: One 
of the Counſel anfwered, that 
if there were any ſuch Caſe, this 
Law was not eſtabliſhed by mo- 


dern Practice. I have ſearched, 


ſays the Reporter, for the Caſe 
alluded to, and ſuppoſe it to be 
that of Fut bering ham v. Green- 
wood, 1 Stra. 129 ; in which the 
above Doctrine is ſaid to have 
deen followed by Lord Chief 
Juſtice Pratt at Ny Prius. | 
+ He was a Voter in the In- 
tereſt of the Petitioner, and was 
called to prove that, at the Time 
the Sittiog Members were can- 
vaſing, their Agents diſtributed 
Money among the Voters. 


mf intereſted; Having laid 's Wager. = 


« on the Event of the Petition was Competent to gre 
40 Evidence before the Committee. 


His Teſtimony was objeded to by che Counſel 
cc for the Sitting Member, on the Ground that his 


« Mind muſt be under a very undue bias. He had 


& wagered a fum of Money, confiderable to a Perſon 


e in his Situation: and both the Election and Wager 
© might depend on his Teſtimony. This, they ſaid, 
<« was a very different Caſe from that of a Perſon who 
© is. a Stranger, or who has no immediate concern 
« with the Election, and who happens to lay a Sum 
of Money upon the Event of the Petition, at a Time 


p- 196, 


« when he had no apprebenſions that his Teſtimony- 


« would be required. The Witneſs here is a Voter, 
» and an active Friend of the Petitioner ; he was re- 
c ſident in the Borough; and muſt have known that 


« he was to give Evidence. This is alſo very dif. 


*« ferent from the Caſe of a Perſon: who ſtakes a Sum 


« of Money with a View of rendering himſelf in- 
tc competent to give Evidence. They ſaid this Ob- 


ce jection had been made in the Caſe of a Petitioner 
4% on the Glouceſterſhire Election, and the Committee 
« were of Opinion it was good: But the Parties there 
« agreed to wave it, on account of ſome inconvenience. 


On the other Side, the Counſel contended, that the 


« Objection had no weight: — That it had been fre- 


« quently made in the Courts below, but without effect: 


© —]t was urged, they ſaid, in Chief Juſtice Holl's Time, 
4 but he over-· ruled it upon this ſolid Principle, That a 


«© Perſon doing wrong himſelf ſhalt not injure an innocent 
« Man by depriving him of the Benefit of his Teſtimony. 
ce It may be very improper for Witneſſes to lay Wagers— | 


< the preſent Wager may be improper, but what has the 
Petition to do with it? If ſuch Objections were coun- 


4Y2 © tenanced 
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_ © tenanced, it would open a door to Colluſion and 


« Fraud: unwary Perſons would unſuſpectingly, be 
entrapped to lay Wagers j and diſhoneſt Men would 


lay Wagers to be rendered incompetent to give their 


* Teſtimony. | 


The Committee reſolved, * That the e Wings ould 
give Evidence.” a 


- Gth, 4 Returning Officer criminated.. 


In the Caſe of Caxvican, the Mayor was called 
to give Evidence as to the Identity of certain 
«© Voters for the Sitting Member; in whoſe favoùr it 
«© was: alleged that the Mayor had been unjuftifably 


ee. 


3 Dose. 275. 


8 The Counſel for the Petitioners objected, oh as 
te the Mayor was criminally charged in the Petition: 
«and as the Tendency of his Evidence muſt be to 


te acquit himſelf, conſequently he was not an admiſſi- 
ble Witneſs. | | 


It was anſwered, that nothing criminal bad been 
« proved againſt him: for it appeared in conducting 


< the Poll, he had adopted the Method which had 


6 been followed at the former Election. 


«The mite after Deliberation est «That 
© the Mayor could not be admitted to give Evidence. 


But in the Caſe of WorczsTrs, the Mayor was 
e propoſed to be called as a Witneſs, 1% diſprove the 
« Charge ogainſs himſelf and the other Juſtices, that 
« they had abuſed their corporate Powers, and had 
« corruptly: joined in making Conſtables for the Pur- 
* poſe of influencing the Election. 

| a « His 


Witneſs intereſted ; A Returning Officer criminated. 


ee His Evidence was objefed to on the Part of the 
et Petitioner : and it was urged, that as there was a 
, ſpecific Charge againſt the Mayor, in the Petition, 
sand the Petitioner had applied to the Committee for 
« a ſpecial Report concerning his Conduct, and that 
* of the other Members of the Corporation, he was 
clearly a Parly to the Cauſe, and could not ate a 
4 an 


To this it was 3 that if a 3 


« mony could be rendered inadmiſſible by a ſpecific 


« Allegation againſt him in the Petition, this would 
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de a moſt effectual way of depriving the Sitting 


« Member of all his Witneſſes.— It was obſerved, 
« that in almoſt every Petition there is a Charge 


cc againſt the Returning Officer : and yet that the Re- 


te turning Officer had frequently been examined as a 


“ Witneſs. 


« And, the Committee on deliberation, noe 10 
« admit the Evidence. 


la the Caſe of SupsBury, the Mayor was called 
upon to deliver in the Poll, which be did upon Oath, 


« with his Reaſons ſubjoined, for granting a Scrutiny; 


* upon which the Counſel for the Sitting Members 
« were going to croſs-examine, ſo as to make him 


« give Evidence, reſpecting all the Proceedings at the 
Election. | 


The Counſel for the Petitioner objected to this 


b. 276. 


Pult irrt 14%. 
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Mode of proceeding, becauſe the Mayor was crini- 


« nally charged in the Petition, and on the Ground 
« urged in former Caſes, that his Evidence to excul- 
pate himſelf was not admiſſible, They argued at 

© SY * ſome 
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Eribenct before CommrTT x 26 of EX zcriou- 


< ſome length, that in a Court of Law, a Party is never 
admitted to ſubſtantiate his own Deed by his own 


„ Teſtimony. That the Returning Officer had made 


<* himſelf a Party, by going out of the Line of his 
„Duty, and granting a Scrutiny, If there were no 
other Perſons who could give an Account of the 


© Proceedings, there would be ſome Reaſon for examin- 


« ing the Mayor: but Members were preſent at the 
Time, and they are the propereſt Perſons to be 
called. The Counſel then adverted to the Caſe of 
« Cardigan above cited, and alſo to that of Shafteſbury ; 

On the other Side the Argument urged in the 
“ Caſe of Forcefter immediately preceding, was in- 
< fiſted on; that if a criminal Charge brought againſt 
« Perſons rendered them incompetent to give Evi- 
« dence, it would open the wideſt door to fraud 


and injuſtice. It was added, that in Caſes where 


« ſeveral Perſons are indicted for the ſame Offence 
« as Perjury, Forgery or Felony, each, until convicted 
« is an admiſſible Witneſs for the other. It was not 
© propoſed to examite the Mayor touching the Right 
« of voting, but only with reſpe&t to the Return, 
„ the immediate Point then before the Committee. 
© The Argument on the other Side * that the Scrutiny 


| © being illegal, the Return was falle : that the Poll 
© ſhould have remained unaltered, and that the onus 


© probandi, that the Petitioner is entitled not to his Seat, 
is attempted to be thrown on the Sitting Member; 
c was, they contended, a ſtrong Reaſon why the Re- 
644 turning Officer ſhould be examined, and his Reaſons 


for bis Conduct heard. —He is called upon to de- 


© liver in the Poll, and having ſo done, upon Oath, 
* his Examination cannot be reſtrained, * The Coun- 


cc ſe] 


* ſel concluded by mentioning the Caſes of Downton, 
*« Cricklade and others, where the Returning Officers 
c were allowed to give Evidence. 


cri invent The Grantor: not ins to prove bis 
— 
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« The Committee reſolved, * That the Mayor 


© ſhould not be examined in this Rage of the Buſinefs,” 
He was not afterwards called. 


Ith. The Grantor : nor allemed to preve bis on Deed. 


« In the Caſe of Dowxrow, in order to eſtabliſh a 
© Deed (Part of which was in Pencil) under which 
« Jobn Webb, a Voter claimed, the Counſel for the 
Sitting Member, after having examined one of the 
« two ſubſcribing Witneſſes, offered to call Edſal the 
1 prantor as a Witneſs, The Counſel on the other 
« Side contended, that he was incompetent; that no 


1 Luv. 267. 


« inſtance occurs of ſuch Evidence being given in the 


Courts of Yetminſter-Hall ; that he was a Party in 


te the Queſtion, and interefled to ſupport bis own Grant 


& under which the Voter claimed a Franchiſe; in 
„ which, if he failed, the Grant would be ſo much 
e leſs valuable; that the Voter himſelf it would 
« be admitted, could not be examined, and by 
tt the ſame I he from whom he claims ought 
te to be rejected. becauſe it would be in effect the ſame 


cc Thing as as calling the Voter himſelf; that in an 


Action on a Bond, the Evidence of the Obligor, 


© though agaioſt himſelf, is not allowed to affect 


ct third Perfons, in which Character the preſent Par- 
« ties ſtood. In a Caſe lately determined on a Bank- 


p. 268. 


40 ruptcy, it was neceſſary to prove a Bond for the | : 


« petitioning Creditor's Debt, for which purpoſe the 
« Confeſſion of the Obligor was offered as Evidence; 
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1424, Evidence before Commmrans of Euzction; 
but the Court held this Evidence, ſtanding alone, 
< to be inſufficient : yet if it had been againſt himſelf 
it would have been good Evidence.“ 


But this Evidence is not only inadmiſſible, but 
* aupatory and uſeleſs; for if examined, he could not 
<« ſay more than his Hand and Seal already declare; 
ce to aſk him whether theſe are valid, would be abſurd. 
5. 36g. « The atteſting Witneſſes are the proper Perſons 
| « to give Evidence concerning Deeds; it is peculiar 
to them inſomuch that if they die, the enquiry is 
tt not made into the Hand- writing of the Parties, but 
« that of the Witneſſes; this Point was determined 
« by the Judges of the Common Pleas in the laſt 
®Geagh v. Cecil, Term, “ and the Reaſon given for it was, becauſe the 
n e Fact to be proved by an atteſting Witneſs, is, chat 
« be ſaw the Party execute, and if he cannot be found, 
his Hand- writing is allowed to be Evidence of the 
« Fact. | 


« Here are beſides two Witneſſes who atteſt the 
« Deed in queſtion, of whom only one is called; and 
« it is a Rule, that none can be examined as to the 
tt execution of Deeds before the ſubſcribing Witneſſes: 
© Therefore unleſs this is complied with, it is alone a 
« ſufficient Objection to this Witneſs's being called 
% now. | 


| «4 The Counſel for the Sitting Members argued ; 


— 


— 


* This was the Caſe of 4. the Point determined was, that 
bott v. Plumbe, Doug. Rep. 203. the Acknowledgment of the 
The Judgment there did not “ obligor does not ſuperſede the 
go ſo far as this laſt poſition, ** neceibty of calling the ſub- 
though it bad been contended “ ſcribiog Witneſs.” 
for by the Counſel on one Side: 


« That 


Witneſs interefted;, The Grantor * nat allowed to prove bis 


_ own Deed. 


| = That the Witneſs did ot fall within any of thoſe „ 


« Deſcriptions by which the Law rejects Evidence, 
© either from Iutereſt, want of Capacity, or Infamy z 
« as to Intereſt, he was in point of Law intereſted on 


tec the other Side, to deny his Grant; that he was now 


« called to confirm his own Contract, which the Law 
e ſuppoſes Men are intereſted to deny; his Evidence 


©* muſt be unexceptionable, for thereby he ſupports 
« Right againſt himſelf, viz. a Grant of his Freehold 


© to another for two Lives. They denied that he was 
« a Party in this Queſtion, or even affected by it in 
„Law, for whether the Voter had, or had not, the 
Right of voting for his Freehold, it would not alter 
<« the Contract for it between him and the Witneſs; 
« how valuable ſoever the Franchiſe annexed to it 
„might be to the Voter, that makes no Part of the 
4 Conſideration in this Deed ; in this conſiſts the Dif- 
4 ference between the Evidence of the Voter himſelf 
« and that of the Witneſs; the former is directly in- 
< tereſted to ſupport his own Right of voting, the 
latter is unconcerned in this incidental Right. As 
te to the rareneſs of ſuch Evidence in other Courts of 
« Tuſtice, it is owing to the nature of the Queſtions 
te that ariſe in them; in which the Maker of a Deed 
« is generally a Party, eicher directly or indirectly, in 


« all Actions concerning it, and the. Deed itſelf is de- 


© nied in the Pleadings; but in any Queſtions that 
« ariſe collaterally upon Deeds, if a Man admits his 


« own Deed, ſuch Admiſſion is received even to con- 


4 clude otbers, If an Eje&ment were brought by the 
** Voter, founding his Title on this Deed, can there 


« be a doubt that the Witneſs's admiſſion of it would 


L enable him to recover in the Action? It is not ne- 
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te ceſſary that an atteſting Witneſs ſhould ſubſcribe his 
* name tothe Deed, except in the Caſe of a Will (where 
the Statute requires it); however it is uſual to do it, 
4 and then it appears upon the Face of the Derd, 


. 0 be the beſt Evidence of its Execution and this 


is the Reaſon why no other Witneſſes are called be- 


4 fore thoſe whoſe Names are ſubſcribed z but this 


Rule does not extend to the Cafe of the Grantor 
«* himſelf, when he comes to acknowledge in Perſon 
tc the Fact, to which the others bear witneſs of him, — 
« an Evidence that renders theirs unneceflary ; in all 
« Cafes other Witneſſes may be called to confirm the 
« ſabſcribing Witneſſes. And in the Cafe of Mr. Joliffe's 
„ Will, “ in which there was cauſe to ſuſpe& their 
« veracity, others were allowed to be called, even to 
© contradi& them; and the Will in that cafe was eſta- 
* bliſhed upon ſuch Teſtimony, though the ſubſcribing 
« Witneſſes denied their Atteſtations. | 


Je — „ * 


This Caſe is reported under 


it: But it was determined by 


Sir Tojeph in a Ca 


though for a different Point in 
1 Black. Rep. 365. At the Trial 
the three Witneſſes to the Will, 
and to the Codicil, and the Ser- 


vants of the Family, ſwore to 


the Teftator's Inſanity at the 
Time of making them. It does 
not appear in the Report, that 
any Objection was made to the 
Examination of the Counter- 
Evidence, which finally deter- 
mined the Verdict; the Wit- 
neſſes did not deny their At- 
teſtations: According to this 
Re Lord Manfield in the 
Caſe of Abbott v. Plumbe, ſays, 
« It was doubted formerly, whe- 
ther if the ſubſcribing Wit- 
neſs denies the Deed, you can 


call other Witneſſes to prove | 


which came before him at Ch 
ter, that in ſuch caſe other Witneſ- 


ſes may be examined; and it has 


often been done fince.” In the 
Caſe of Pike v. Badmering (before 


Sir To/eph Tthy/Ps Time), cited in 


Stra. 1096, all the Witneſſes to 
a Will denied their Hands, and 
the Court admitted other Evi- 
dence to contradit them, upon 


which the Will was ſupported. 
aſs 


In the Rate of this Caſe in the 
Law of Nik Prizs 260, it is ſaid, 
that the Court obliged the Par- 
ty, againſt bis Inclination, do 
call the ſubſcribing Witneſſes 
firſt. Another Caſe of the ſame 
ſort (Agia v. M alit) is there 
1 


« In 


J 2. Po 


> 


In all Queſtions of Evidence, the true way to 
decide, is by enquiring what is the Zad of the Proof; 


for Evidence that is good to one Purpoſe, may not 
be ſo 40 another, Here the ſubſcribing Witneſs 
* not being able to clear a doubt atiſing on the face 

s of the Deed, it becomes neceſſary to examine fur- 


« ther; who then can be more proper for this purpoſe 
<< than the Maker of the Deed, where he is not inter- 
« eſted in the Queſtion as it is Waun, 
Eq is not? | | 


F — 
1 


« The Comminee determined, * Nor to admit Mr. 


s ander a Wimeſs.* 


PrivitectD WITNESSES. 


1.᷑. Barriſters, 
ic In the Caſe of Mir Bo PorrT, Jobn Coxe Hippiſtey, 


« Eſq; Barriſter, being called to give Evidence as to 


<« an Office held by one of the Petitioners, refuſed 40 
<« anſwer any Queſtions which might affect the Pe- 
« titioner, as the Witneſs had conſtantly acted as 


© his confidential Adviſer and Counſel, 


2. Bankers. 
4e In the Caſe of Nox wich, it appeared that be- 


* tween 4000 l. and 50007. ſubſcribed by different 


« Perſons, at different Times, for 15007. of which 


_ * the Sitting Member was anſwerable, were paid to 


* his Banker in Norwich, for the Expences of the 
« Election: an Account of which Money was kept, 


1 Dod. 1354 


31. 445» 


under the Title of his Election Account, and a great 1 


« Part of which was paid, before the Election, to Drafts 


« for various Sums on different Days, KS 
* When 


—_. 


* 44% 


wy 


Evipexcs before ComurTTEss of EuxcTiON, 
When Mr. Kerriſen, 4 Banker, was under Ex- 


* amination by the Petitioners, as to the Particulars of 
e this Subſcription Fund, be was aſked, if he had 
kept the Drafts, by which the Money was exhauſted; 
* and anſwering in the Affirmative, was required to 
55 A n | 


—— Ns Counſel a dey Mans 
te Objected to the Petitioner's Right to require this 
Production; and argued, that before Deeds or Papers 
« of Parties were to be produced, it vas incumbent 
on the Party calling for them, to ſhew an Imereſt 
« in them: Conformably to which Rule, in a Court 


of Equity, when a Bill is brought againſt a Banker 


« to obtain a Diſcovery of Money in his Hands, it is 
* neceſſary to ſtate in the Bill, the Right of the Plain- 


uff to ſuch Money. 


*. That in a late Caſe of Cricklade, it had been 
te contended, that the Freeholders were obliged to 


* produce their Title Deeds, when called for, becauſe 


* the Candidate had an Intereſt in the Vote; but the 
“Committee there were of Opinion, that he had not 
© ſuch an Intereſt as gave him a Right to call for the 
«« Veter*s Deeds. 


« That Bankers were connected with their Em- 
« ployers in a confidential Manner, like Attornies with 
« their Clients; and were intitled to a ſimilar Privilege 
« of Secrecy, if thoſe Employers deſired it: that this 
«* had been a private Tranſaction, between a Gentle- 


ce man and his Banker, which third Perſons 877 no- 


„ chivg to do with, . 
“ That 


. Privileged Witneſſes. | 


Thot this was likewiſe « mercantile Tranſa&ion, 
et and it was a Rule of the Courts, not to ſuffer Mat- 


« ters of that ſort, tending to E ORs Cre- 
« dit to be priced into. | 


e The Counlel on the other Side argued in Anſwer; 
„ That the Principles which the ochers relied upon, 


tc related only to private civil Suits between Parties, 


te and not to public Crimes, which the preſent Charge 


c of Bribery was: that, in this reſpect, the Caſe was 
< the ſame as if the Queſtion aroſe upon an Inditment 


« in Veſtninſter - Hall; as for Inſtance, of Forgery, 


p- 449 „ 


<« where it could not be contended that ſuch Evidence 


nn not to be compelled from the Banker. ; 


« That the Drafts were not called for to ſatisfy im- 
< pertinent Curiofity z but the Queſtion was, Are the 


« Ele&ors of Norwich intereſted in theſe Papers ? Is 


« the Freedom of Election violated by the diſpoſal of 


< this Money, or concerned in the Means by es. | 


< it was diſpoſed of? 


That the Argument for the Sicting Member bool ; 
ee extend to prevent inquiring into the Tranſaction, 
« if he and his Banker, had diſtributed his Drafts to 


de the Voters, in the Streets of Norwieb: That the 


Privilege of Attornies was allowed only to tranſ- 


ec actions with them, in that CharaFer, and upon ſub- 


&« jets of confidence and delicacy; but if an Attorney | 


« were to act for his Client in any thing illegal, his 
Character would not ſecure him in - ſecrecy there: 
« yet that, if this were otherwiſe, Bankers were not 
entitled to any ſimilar Privilege. That the preſent 


« Tranſaftion like wiſe was not a private concern, be- 


« tween 
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7. 457. 


1 Dou. 100. 


EvIiDENCE Before Commmrers of ELECTIOx. 


< tween a Gentleman and his Banker, but a public 


<« Election Buſineſs. 


That in the Caſe of Ipſwich (1 Lud. p. 28,9.) 
e the ſame Sort of Evidence had been produced, with- 


« out any Objection on the Part of the Sting Mem- 
<« ber, and as a matter of courſe. 


« The Committee reſolved, * That the Drafts ſbeuld 
© be produced. 


© Aﬀterwards a Diſpute aroſe, whether the Account 
© current in the Banker's Book, containing the Diſ- 
e bucſements of the Money, ſhould: be produced. 
c The Argument upon it was ſhort. The Sitting 
« Member objected to it, upon the ſame Principle as 


e had been urged againſt the production of the Drafts ; 3 
„ and the Committee reſolved; — 


8 «© That the Account-Book ſhould be produced; care 
© being taken, to the Banker's Satisfaftion, that no other 


Article in the Book be inſpected but this in queſtion.” 


gth. Agents : Of Evidence by and againſt. 


The Conſtitution of the Borough of Mit our 
« PorT at the Election in 1774 was this. It con- 
cc fiſted of nine Bailiwicks, of which Part were the Pro- 
% perty of T. H. Medlycot, Eſq. and Part of Mr. 
« Walter (one of the Petitioners). Of che nine capital 
„ Bailiffs for thoſe Bailiwicks, there are /wwo, called the 


<« Reigning Bailiffs for the Year; and they preſide in the 


<< Borough, and are the Head Officers for that Year; 


«© thoſe of the different Bailiwicke lauer Reigning Bailiffs 


2 % In 


Agents : Of Evidence by and againſt. 


« in their turns, according to a certain known Rota- 
* tion. Each of the Reigning Bailiffs appoints a Sub- 


« Bailiff for the Year, and the two Sub-Bailiffs are the 


& Returning Officers for that Year. 


« Mr. Medlyco!'s Property, and that of Mr. Walter 
<« were ſo intermixed, that in following the eſtabliſhed 
« Rotation, in ſome Years one of the Reigning Bailiffs 
« was in the Appointment of Medlycot, and the other 
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e in the Appointment of Walter; in ſome Years they 


<« were both appointed Mn Medlycot; and in others both 
« by Walter. 


&« fn 1773, one of them was appointed by Medlycot, 
c and the other by Walter. In 1774 it was Medhycot's 
c turn to appoint both the Reigning Bailiffs. 


« A Witneſs was called to prove, that in OZober 
& 1773, Mediycot ſaid to him, that as both the Return- 
e ing Officers would be his own next Year, if the 
« Gentlemen be ſhould nominate at the Poll ſhould 
ze have but a dozen good Votes, they ſbould be returned. 


« This Evidence was objected to; and it was con- 
e tended, that Medlycot was not a Party to the Petition: 


p. 134+ 


ce and that his-Declarations could not affect the Cauſe - 


of the Petitioners, againſt whom it was produced. 


© On the other Side it was alleged, that he was 
ct avowedly the Perſon on whoſe Intereſt thoſe Pe- 


< titioners ſtood: and was therefore to be conſidered 


« as an Agent for them. 


The Committee, after deliberation, Reſolved 
5 To admit the Evidence. 


a 


| 
| 
Li 
| 
{ 
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2 Dove. 307, S. 


Evipencs before CommTTERs of ELzcTion; 


ce It-was then propoſed to call Mr. Medlycot to con- 


* tradi& the Teſtimony of the Witneſs : but this being 


c objected to, after Argument the Committee reſolved, 
te that bis Evidence fpould not be received. | 


% In the Caſe of SharrESsBZURVY, Money to the 
it Amount of ſeveral thouſand Pounds, had been given 
* among the Voters, in Sums of twenty Guineas a 
« Man. The Perſons who were intruſted with the 
« Diſburſement of this Money, and who were chicfly 
the Magiſtrates of the Town, fell upon a very ſingu- 
« Jar and abſurd Contrivance, in hopes of being able 


„thereby to hide through what Channel it was con- 


© yeyed to the Electors. A Perſon concealed under 
&* a ludicrous Diſguiſe, and called by the Name of 
« Punch, was placed in a ſmall” Apartment ; and 
te through a Hole in the Door delivered out to the 
« Voters, Parcels containing the twenty Guineas 
« upon which they were conducted to another Apart- 
te ment in the ſame Houſe, where they found a Perſon 
© called Punch's Secretary, and ſigned Notes for the 
Value, but which were made payable to an imaginary 
Character, to whom they had given the Name of 
« Glenbucket, Two Witneſſes ſwore that they had 
t ſeen Punch through the Hole in the Door; and 


e that they knew him to be one Matthews, an Alder- 


© man of the Borough, and as was endeavbured to be 
< proved, an Agent for the Sitting Members. 


It was propoſed to call Matthews himſelf, to prove 
« an Alibi: This was objected to, and the Committee 


© reſolved, Not to admit his Evidence,” 


10th, Agency : 


. 


i 


#4424164 00h Aten: i Cano Arid. 


Wo m tte Caſe of Hin DON, A | Witneſs was called to 
prove Bribery, by a ſuppoſed Agent of one of the Sit- 
„ ting Members. The Committee ditected that Evi- 
« dence ſhould firſt: be given to eſtabliſn the Agency, 
A before going into Proof of Bribery committed by 


& bim. — And this Reſolution was alſo ens in the 
« « Cale of Shafieſbury. | | 


«But in the Caſe of Vairot! where 2 Wires was 
e called to prove the Payment of a Bribe by a ſuppoſed 
„Agent of one of the Sitting Members; on the Ob- 

jection being taken to the Examination of any Wit- 
© neſs to the Payment, till Proof of the Agency was 
<« firſt brought: It was anſwered, that the Circum- 
« ſtances. which would eſtabliſh both Facts, were ſo 


complicated that they could not be ſeparated: and 


© the COR ig deliberation, over-ruled the Ob- 
per deen FSH 

th e In che Caſe of — Cor tt a 
« Witneſs called” on the Part of the Petitioners, was 


1 Dou s. 17+ 


3 Dove. 159. 


te going to relate a Converſation which paſſed between 


ec him and a Perſon alleged to be an Agent for the Sit- 


. This was objected to—And it was contended that : 


« Evidence: of any Act of. à ſuppoſed Agent, could 
e not be admitted until Proof of his being an Agent 
ct had- been previouſly produced to the Committee: 
« that the Propriety of ſuch a Rule is obvious, becauſe 
tc. other wiſe many Days might be employed on hear- 
« ing Evidence againſt a Perſon who might appear 
« afterwards to have no connection with the Cauſe ; 
and the above Caſes of Hindon and Shafteſbury: were 
cited as having deciſively laid down this Rule. 

Vor. IV. 42 «On 
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| Evipgnce before CoumrrTEEs of E1.EcT10N. 


« On the other Side, the Determination in the Caſe 
of Briftol was relied on, and the ſame Arguments 
« were adduced to ſhew the Impracticability of adher- 
ing to the Rule. 6 


* The Chairman of the Committee ſaid, he had en- 
* quired into what had actually been done in the Caſe 


of Shafie/bury, and that he found that although on 


p. 162. 


Head 


4 985 


< the firſt Day of the Trial the Reſolution had been 
te come to, as above ſtated ; yet ſuch inconvenience was 
ce found to attend it, that it was afterwards nn 


_ « all Hands, not to abide by it. 


10 Upon this the Objefion was given up. 


In the Caſe of Wokcksr ER, a Witneſs was called 
e to give an Account of the Conduct of a Perſon tend- 
te ing to affect one of the Sitting Members. 


« This was objected to becauſe no Evidence had 
been previouſly ' given, that the Perſon, whoſe con- 


&« duct was the Subject of the Witneſs's Teſtimony, 
« was an Agent, 


« On the Point being argued, the Committee re- 
ce ſolved,  * That when Evidence is propoſed to be pro- 
duced of the criminal Acts or Converſation of any 
© Perſon alleged to be an Agent of any of the Parties, 
; Agency ſhall be previouſly proved. This Reſolu- 
* tion was accompanied with a direction to the Coun- 
« ſel © That immediately on proving the Agency they 

© proceed to ſhew ſuch Agent's criminalty by Proof.“ 


ce In 


e 


— 


— — 


— 


* The Rep ter in a Note, the above Determinations, and. 
remarks on the Contrariety of adverts to the Caſes immedi- 


| Agency: in Caſes of Bribery. 


In the Caſe of Sr. Ives, a Witneſs was called to * Dove. 397.4, 


* prove, that a Voter had ſaid in the preſence and 


ce hearing of an Agent of the Sitting Member, that he 
„(the Agent) knew the Vover could not take the 


* Bribery Oath—and that the Agent ſaid nothing to 
e contradict him. "IF th 


o This Evidence was objected to- und it was fd 
© to be an eſtabliſned Rule, that no Evidence ſnall be 


te admitted upon Oath, of what a Man ſaid when be 


« was not upon Oatb. That to break through this 
Rule might be attended with the worſt Conſequen- 
cc ces: for that many Men, who would not take a 


* 


« falſe Oath, might be drawn in to ſay things that 


ately preceding. He adds the 
following Obſervatien.— The 
Point ſtrikes me as a Matter of 
mere Regulation; on which a Dif- 
ference in the Rule, adopted by 
different Committees, cannot 
be attended with any bad Con- 
ſequence. If the Evidence of 
Bribery is begun with, and after- 
wards no Evidence,orinſufficient 
Evidence, of Agency is produced, 
we mult ſuppoſe that the Com- 
mittee will lay the Evidence of 
Bribery, out of the Caſe, and 
proceed, in forming their Verdict, 


as if it had never been given. 


In criminal Proſecutions at Com- 
mon Law, when the Evidence of 
an Accomplice is competent, 


but without other corroborating 


Evidence, 1s not ſufficient, for 
Conviction, a fimilar Difficulty 
ariſes : If the Accomplice is brit 
produced, and after he bas given 
bis Teſtimony, no other Evi- 
dence is brought to ſupport it, 


what he has ſaid becomes imma» 
terial, and cannot avail againſt 
the Priſoner: Yet the Practice 
of different Judges, like that of 
different Committees, has been 
different in this Reſpect: Some 
have made it a Rule, that the 
corroborating Evidence ſhould 
firſt be produced before the 
Examination of the Accomplice; 


but Ochers have left this Matter 
to the Diſcretion of the Counſel 


who conducted the Proſecution. 
3 Doug. 282,3. 


In a ſubſequent Caſe of the 


ſame town of Hobeſter the Com- 


mittee proceeded upon a Conſi- 


deration of the PraQtice in the 
Caſes above quoted. The Rule 


in that Inſtance was, Upon 
Queſtions concerning the Act of 


a ſuppoſed Agent, not to in/f 


upon Proof, of his being an 
Agent, previous to the Inquiry 
into his Acts.“ 1 Lud. 469, 470. 


4Z2 ; « are 
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Evipzncs before Couurrrxxs of ExxctiOn. 


ct are falſe, in canvuerſation, in the preſence of a Perſon 
placed on purpoſe within hearing, in order to be 
able to relate afterwards, upon Oath, what the other 
4c had.ſaid. 


 & To this it was anſwered that, admitting the Rule, 
« i; did not apply to the Evidence now offered: for 
<« that here the Witneſs was to prove a Declaration of 

< the Voter, and a Charge brought by him againſt an 
« Agent of the Sitting Member, made in the Agent's 
« hearing, and which he did not contradict; and 
t therefore ſeemed to admit it to be true. That this 
* was Evidence of hie Behaviour, upon ſuch a Charge 
4c being made againſt him, and therefore:admiſſible in 
cc every Court of Juſtice, 


The Committee over-ruled the Wie 


uh, EXAMINATIONS DE BENE ESSE.—Not allowed. 


before a Committee, 


« In the Caſe of DownTon, while the Counſel for 
t the Sitting Members were going through Evidence 
<« in ſuport of their Votes, they informed the Com- 
& mittee, that an aged Witneſs, on their Part, was 
ce then lying dangerouſly ill; and aſked the Favor of 
<« them to. adjourn for the Purpoſe of aſking Leave of 
«the Houſe to adjourn the Committee to the Witneſs's 
« Lodgings, in, order to take his Evidence, (which 
« they ſaid was very material to them); or to adjourn 
« at once to the Witneſs's Lodgings, if the Counſel 
on the other Side would conſent to that Method. 
The latter, upon being aſked, refuſed their Conſent; 

« and 


Examinations de bene efſe. 
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te and the Stat. 10 Geo. 3. c. 16. 5 13,“ (Mr. Grewville's p-231, 


Act) being read, the Committee intimated an Opinion 
© that ſuch Adjournment would be illegal, by the poſi- 
<« tive Directions of the Statute, Hereupon the Coun- 
« ſel for the Sitting Members propoſed that the Com- 
« mittee might delegate their Clerk to take the Wits 
ce neſs's Depoſition, in the preſence of Perſons autho- 


* rifed by both Parties, and urged the Committee to 


s exert that inherent Power, which, they ſaid muſt 
<< neceſſarily reſide in every independent Court of Juſ- 
© tice, of regulating their own Modes of proceeding 
« jn ſuch Caſes of neceſſity, upon which the Law, 
from whence they derived their Inſtitution, was ſilent. 


e One of the Committee obſerved, that they could 
not commit a Power to their Clerk to take a De- 


ic poſition, and here the Matter dropped. 


% The Houſe ſhall order the ſhall be ſome convenient Room 
ſaid Select Committee to meet at or Place, adjacent to the Court 
a certain Time, c. And the of Requeſts, properly prepared 
Place of their Meeting and Sitting for that Purp 
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0 CHAPTER vi. 
Of UnwzriTTen EVIDENCE, 10 Conte avtcr or 
ExPLAIN FORMER EVIDENCE. 


4 a N ; 


iſt. To Contradiet the Oath of a Voter. 


2 Dove. 308,9. © In the Caſe SyartesBury, Witneſſes were called 
© on the Part of the Petitioners, to prove Declarations 
© of Voters, who at the Poll had taken the Bribery- 

*« Oath, that they had in fact been bribed. 


The Counſel on the other Side objected to this, 
« ag not being legal Evidence; for that, if ſuch De- 
*clarations were proved, ſtill they could not be con- 
« ſidered as proving the Receipt of the Money. That 
te jt would be unjuſt to ſuffer what a Man bad ſaid, 
in Converſazion, and without an Oath, to invalidate 
„ what he had ſolemnly ſworn. —That in two Caſes of 
4 Flertford and Surry in 1695,6, on a Queſtion of Evi- 
&« dence exactly fimilar, the Committees had deter- 
© mined that Evidence ought not to be admitted to 
<<. diſqualify an Elector, as no Freebolder, who at the 
Election had ſworn himſelf to be a Freebolder, — And 
« theſe Reſolutions were agreed to by the Houſe. 


| « To this it was anſwered, that thoſe Caſes proved 
| « too much: that if the Doctrine they contain 
[| 5 d were to be adopted, it would be in an EleQor's 

« Power, by commilting Perjury, to preclude all in- 


quiry into the Legality of his Vote. 


« The Evidence was admitted.* 
. | gut 


* The Reporter obſerves, in Houſe, in the Caſe of the County 
| a Note, that a Reſolution of the of Bedford in 1715, was directly 


[ contrary 
\ 


To contradif tbe Oath of a Voter. 1 


& But this Determination is contradicted by the | 

« Caſe of SzarorD ; where a Witneſs was going to +Los, 11. 

relate a Fact of Bribery againſt a Voter, by his (the 

« Voter's) own Declaration, and it appeared that he 

te had taken the Bribery Oath at the Poll It was ob- 

ce jected in that Caſe, to the Evidence, that the Voter's 

% Declaration, not upon Oath, was inadmiſſible againſt 

e his Oath. And the Counſel read a Caſe to the 
* Committee, from the Minutes of the Shafteſbury 

« Commitree in 1781, in the Caſe of J. Ellen, thus; 

This Man was called, himſelf, to prove his own 

© Bribery z and that Committee reſolved not to re- 

c e his Evidence, to contradict his Oath. Then 
Evidence of his Declarations being tendered, that 

as likewiſe rejected.. 
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« Tt was anſwered, that a Party might in this Man- 

«© ner take advantage of his own wrong, by making 

© one Crime to ſanction another; firſt Bribery, then 

te Perjury z and Puniſhment would be evaded : that 

* the true Objection would be to the Credit, not to 
© the Competency of the Evidence. 


It was reſolved © That the Counſel ſhould not be per- pl 112, 
© mitted to produce this Evidence. 


« The Counſel for the Sitting Members then pro- 
« poſed to call the Voter himſelf to prove the Bribery. 
The others objected as before; and it ee to b 


contrary to that in the above- Member may be diſputed, though 

mentioned Caſes of Hertford and previouſly ſtworn to, is alſo a dire 
Surrey, on the very ſame Point. contradiction to the Principle of 
And that the fanding Order of thoſe two Caſes; which cannot 
the Houſe, of November 22d. therefore have any weight. 2 
1717s that a Qualification for Doug. 315, 
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t the general Opinion of the Committee, that this was in» 


e yolved in the Deciſion upon the laſt Queſtion. The 


Ga Cha rman ſaid, it was unneceſſary to argue the Point. 


2d. Evidence of Uſage to explain a Statute ; not admitted. 


© In the Caſe of DownTown 1785, certain Deeds 
« were produced in Evidence, to ſubſtantiate the Titles 
« of Voters, to whom an Objection was raiſed, upon 
« the Ground of the want of a Conveyance to Lord 
« Radnor, from whom the Voters derived Title, — This 


_ « Evidence was objected to under the following Felt 


* cumſtances. 


& The Earl of Radnor had conveyed to the Voters 
« jn queſtion, the Burgages for which they voted; 
& and his Title was founded on the Deeds produced 
in Evidence: being a Conveyance by Leaſe and 
« Releaſe, made betweerr W. Scott, LED. and Eighteen 


others (Voters) of the one Part, and the Earl of the 
other. The Leaſe witneſſed that, in conſideration 


* of 55s. they the ſaid /. Scott, &c. bargained and 
© fold to Lord Radnor, all thoſe, their and each-and 
« every of their ſeveral Meſſuages and Tenements, 
„ Burgages, Lands, Hereditaments and Premiſes ſituate 
tc in Dotonton, together with all Ways, Sc. for a Year, 
<« paying a Pepper Corn at the end thereof: to the 
« Intent, Sc. (in the uſual Form of reference to the 
# ſtatute of Uſes). The Releaſe followed the Leaſe in 
te the common Form: the Words being Do and each 
© of them Doth grant, bargain, ſell, alien, releaſe and 
confirm, &c. to Lord Radnor, his Heirs and Aſſigns.” 
c Both the Leaſe and the Releaſe bore the uſual Stamps 


ar FR for one Deed, —If this Conveyance was not 


: 101 « admiſſible 


Evidence of Uſaye to explain. a Statute. 


* admiſlible id Evidence, Lord. Radnar's Title, and 
* conſequently that of the Voters, who derived theirs 
< from him, was inſufficient, 


In ſupport of the Objection to theſe Deeds being 
* received in Evidence, it was contended that, ac- 
'« cording to the Stamp Acts, the Deeds were void, as 
« not being duly ftampt : each Individual who was a 
« Party to the Conveyance, having conveyed a ſe- 
© parate Eſtate and. diſtin& intereſt from the others, 
dc and with which the reſt of the Parties had no privity 
© or relation. Every one of theſe Grants, it was 
< argued, was to be conſidered as a ſeparate Deed: 
te and if there was not a ſeparate Stamp to each, the 
< Law was not complied with, the Revenue was de- 
c frauded, and the Deeds themſelves were void; and 
<« therefore no Evidence. Or at all Events they were 
«© yoid, except as to the Grantor firſt named. 


«Jn ſupport of the Deeds it was argued, that they 
<« were conformable to general Practice: and that the 
*« Stamp-Ac did not require a Stamp for each Grant, 


but on every Skin or piece of Paper on which cer- 


_ © tain ſpecified Inſtruments ſhould be written. 


« The Arguments of the Counſel: on both Sides, 
« went into conſiderable Length, and deſerve atten- 
tion, but are not applicable to the purpoſe for 
„ which the Caſe is now cited. After they were 
* finiſhed, the Counſel in ſupport of the Deeds, pro- 
© poſed to the Committee to examine the Commiſ- 
„ foners of the Stamp Duties, in reſpect of their 
« Practice and underflanding of the Act. But the Coun- 
< ſe] on the other Side oppoſed it, and the Committee 
1 e not approve of it. On the following Day the 


ce Counſel 


1441 


p · 118—r$5 
P- 191==193, 


p. 185-291. 


Po 193» 


1 
| 
| 


6 

[5 
7 * 
11 
17 
4 , 
5 
1 
* 


1442 


Þ 194» 


2 Lov. 406. 


Evipence before CouMmTTers of EL zeriox. 


„ Counſel propoſed to call ſome of the moſt eminent 


< Conveyancers, to ſhew the Practice of the Profeſſion, 
<« in teſpect of this Branch of the Stamp Duties. This 
<« was likewiſe oppoſed, on the Ground of the In- 
« competency of any ſet of Perſons to fix the Mean- 


es ing of an expreſs Law, by their e and 
cc Practice. 


*The Committee Jeliberated on this, and Reſolved 
« That the Evidence could not be received. 


« The following Reſolution of the Committee, 


though not ſtrictly applicable to this Deciſion, is 


* neceſſary to be known. 


© That they are of Opinion, that the Deeds of Re- 
* conveyance are void by the Stamp-Acts, as to all 
« Parties, except the firſt Perſon mentioned in each 
© Decd.*—With reſpe& to whom the Committee de- 
„ clared they gave no Opinion, 


3d. W correũ a Check Book. 


ee In the Caſe of BEDrOoRDSHIRE, a doubt aroſe 
© on the Appearance of the Entry on the Petitioner's 
Check. Book, in which there was an Eraſure © Oſſory 
and St. Jobn, appearing to have been written at firſt, 
„and the latter Name afterwards ſcratched upon by a 
Knife. The Book had been delivered into Court, 
« as Evidence, by the Petitioner's Agent, in con- 
„ ſequence of a Notice from the Sitting Member to 
4 produce it; and the Check-Clerk was not preſent, 
<« The Book in this Part not being looked at, till the 
9 3 Member entered upon his Evidence in 


« anſwer, 


To corre} a Check-Book, 1443 


« anſwer, the Eraſure was not diſcovered till then. 
© The Counſel for the Petitioner then inſiſted, that the 
* Check-Clerk ſhould be called by the Sitting Mem- 
ber to explain this, becauſe the Book made Part of 
the Sitting Member's Evidence. 


« The Counſel for the Sitting Member ſaid, they 
did not want his teſtimony, and would not call him: 
that the Check- Book being the Party's Act, it bound 
& him in this caſe, becauſe he ought to have known it's 

Contents, and to have been prepared accordingly. 


"= Hereupon the Committee came to a Reſolution, 2 n 


hat the Cbeci- Boot, having been delivered into the 
Committee, is already admitted as Evidence; and if the 
© Party who delivered it in, ſhould wiſh to controvert or 
© explain any Entry in the Check-Book, it is incumbent 
© on them to produce the Clerk.” 


« The Diſpute here was directed to the Expence of 
<« ſending into the Country for the witneſs ; which the 
Party who wanted his Teſtimony wiſhed to avoid. 


= 
" 
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| CHAPTER vill. 
o/ e Evidence as to the Treas of Vorans. 


« In the Caſe of the Szarorp Election, of March 
« 2785, the Validity of ſeveral Votes depended upon 
0 FaQs, tending toſetaſide the Authority of a Poor-Rate, 
* which it was alleged, had been fraudulently made, to 
«* ſerve Party and Election Purpoſes, and by which 
„the Returning Officer had been guided: and to 


* eſtabliſh the Right of the Voters upon Evidence of 
© their Rateability. | 


The Petitioners in order to prove the Miſcondu& 
affecting the Rates, queſtioned the Town Clerk re- 
*« ſpeQting the Proceedings at the Midſummer Seſſions 
© of 4785. — The Sitting Members ohjeZed, That no 
Inquiry ſhould be made of Circumſtances ſubſequent 
to the Election; becauſe they could not affect the 
ce preceding Election, or the Rate that governed it. 
&« That the only Fact to be proved was, the Culpabi- 
< lity prior to the Election. They objected further 
* to the Evidence, as tending to criminate the Juſ- 
« tices : becauſe they acted in a judicial Capacity at 
« Seſſions, and no Imputation ought to be thrown 
s out againſt them in that ſtation, except in the re- 
e oular Courſe of Law, by Appeal from their Judg- 
e* ments, or by criminal Proſecution for the Miſde- 
% meanor, if they were guilty of any. 


« Tt was anſwered that, the whole of the Facts 


te would prove a ſeries of Miſbehaviour, connetefl 


6 together in its different Parts z that the latter re- 
« ferred 


Evidence as to Voters Titles; 


< ferred to the former, and. one Part would appear 
« incomplete without the other. That the Proceed - 
<« ings. in queſtion originated before the Election, and 
<« were. carried into effect after it: and the Beginning 
could not. be underſtood, without tracing it on to 
© the Completion of the Scheme, And, beſides, the 
< Poor-Rate was ſub judice, in conſequence of the 
« Appeal of a Voter, till after the Election: after 
ce which the Petition to the Houſe of Commons was 
cc preſented; and was pending when the Rate of 1786 
ce was made; which was, in Law, the next (as the. 
ce Other had been quaſhed) to that of 1784. That it 
« would appear, that the Poor-Rate quaſhed in 1785, 
&« by theſe Magiſtrates one. of whom had been the 
« Returning, Officer, was a, Copy of that by which 
ce the Poll was taken. That their judicial ſtation made 
« their Miſbehaviour more flagrant, and ,coukd. not 
c afford them a ſcreen to it. | 


«© The Committee I iac e ' That the c | a micke.. b. 10. 


* proceed in the Examination. 


« In the Caſe of ee it was ſtated by the Purtiers 3. 


« Counſel for the Petitioner, that by the Act of Car. II. 
« 1681. c. 21, the Freeholders of each County were 
ordered to make up a Roll of their Number, con- 
** taining the Names of thoſe who had a Right to vote: 
© they were alſo appointed to meet yearly, at the 
* Michae/mas aa for the Ron of n. 


— then. cath 


—_ 
n oy - a. — — —...f tt. ed. a. — —_—_ — 


® See alſo the Caſe of Kirk. Partiality ; but which, being in- 
wall 3 Lud. 304-307, in which volved with local and confined 
a ſimilar Determination was Circumſtances, is not here cited 

made in a Caſe of fraudulent at length, - | 
\ 6 thay 
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that Roll, and making the neceſſary Aiteradons in : 
« it. From that Period no Perſon had a Right to 
vote, without being firſt put upon the Roll. —. 
But now the governing Rule with regard to the 
« Roll is, the 16 Geo. 2. c. 11, whereby it is enacted 
te that, ſuch Petſons as ſtood upon the Roll, laſt made 
% up by the Freeholders, whether at the Michaelmas 
Meeting or at the laſt Election, ſhall be the Con- 
«ſtituent Members at the next Michaelmas Meeting 
«or Election: It alſo provides that, it ſhall be lawful 
« for any Freeholder ſtanding upon the Roll, to ob- 
<< ject to the Title of every other Perſon to be enrolled, 
« and he may apply to the Court of Seffions within 
four calendar Months after ſuch Enrollment. Upon 
« the preſenting of ſach Complaint, the Court of Sef- 
<« ſions is directed to ſummon the Perſons complained 
« of to anſwer upon Thirty Days Notice; and then to 
& determine the Queſtion in a ſummary wWey.— The 
Sheriff is, by the Act, alſo ordered to appoint a 


2 preciſe Day for holding ſuch Court; and the Day 


* ſo to be fixed ſhall be the Anniverſary for the hold- 
« ing of the Michaelmas Head-Court for the future. 
te Ir is further declared that it ſhall be competent for 
* any Perſon, being refuſed to be admitted, or being 

< ſtruck off by a Deciſion of the Freeholders, at any 
Mic baelmas or Election Meeting, to apply within 
% Four calendar Months for redreſs, to the Court of 
« Seſſions. At every ſuch Meeting, the firſt Thing 
directed to be done is, to chooſe a Preſident, who 
« has a caſting vote in all Caſes of equality of Num- 
« bers. 


4 On the 3d of October 1780, the Michaelmas Court 
« was held, and the 8 Member having the Ma- 


«66 jority 


Evidence as oak Voter, Titles. 


. © jority of Freeholders then upon the Roll, he of 
te courſe carried the Preſes, and few were enrolled, 
© except thoſe of his own Party. On the 16th of 
te the ſame Month the Election was held, and the 
tt ſame Conduct purſued : by which means, it was 
alleged, the Sitting Member gained a Majority on 
„ the Poll.—Several Petitions. were preſented to the 
« Court of Seſſions: and the Lords having heard the 
« ſeveral Complaints of the Freeholders, ordered 


14 


cc Fourteen of them to be enrolled, who had tendered 


© their Votes, at the Election, for the Petitioner ;. they 
« alſo ordered Four to be enrolled, who were in the 
ce Intereſt of the Sitting Member, and ſtruck Two off 
<* the Roll who had voted for him. The Poll, govern- 
c ed by the Roll thus altered, then gave the Petitioner 
_ « a Majority of Two: and OOPS entitled him 
** to his Seat. | 


« The Counſel for the Petitioner then "EY . ö 


© if the Committee were to determine it to be com- 
« petent to them to review the Adjudication of the 
« Court of Seſſions, it would be incumbent. on the 
« Counſel to ſupport thoſe Adjudications as far as they 
« were in favour of their Clients: and to ſhew that 
© they ought to be reverſed, in all thoſe Caſes which 
* favoured the Intereſt of the Sitting Member. 


gut they contended that it was not competent to the 
et Committee to open the Proceedings of the Court of 


© Seſſions : at leaſt that they ſhould not try the le- 


*c gality of thoſe Votes againſt whom 10 Appeals had 
. © been lodged before the Houſe of Lords. 


P- 


The Court of Seſſions, they argued, is the proper 


Place to try every thing which regards the Title of a 
« Freebolder, 


1 


„Landl tax. 


Evipencs before ComnTrTEEs of Ect:ction. 
«© Frecholder. It is 4 Power, however great, which 
< the Legillature bas lodged there by Sar. 16 Geo: 2. 
«c/1'7, and from hence there is no Appeal; But 
to the Houſe of Lords. There are ſeveral Matters 
ee relating to Elections which come properly before 
« Cotmtmittee; ſuch as whether made on the proper 
«Day, before the propet Officer, &c: But where the 


Titles of Frecholders relative to Property are in 


r queſtion,” the Cominittee is not competent ro try 
er them, altheugh the Right of voting be annexed” to 
« them! Suppoſe a Competition to take Place, re- 
a ſpecting the Title to an Eſtate founded upon a 


Marriage with an Helteſs; the Committee ſurely 


«would'oor' try the Validity of the Marriage, but 
uud acquie ſce in che Judgment of the Court of 
« Seffioti, founded upon the Production of the proper 
« Documents from the Conſiſtorial Court. In the 
<« preſent Inſtance there are ſeveral Perſons admitted 
«to the Roll by the Lords of Seſſions, after enquiry 
«into the nature and extent of their Eſtates ; they 
have not determined on their Right voting; it is 
«a Subject they have nothing to do with: they find 


« the Facts, as a Jury would do, and their finding 


&« ſhould be held facred by the Committee, the Law 
« afterwards attaches upon the Fact, and gives the 
« Right of voting. But whether they are of that 
te Amount or not, is the Buſineſs of Commiſſioners of 
« Supply », to enquire and determine in the firſt 
< Inſtance; ſubject to the Review of the Court of 
« Seſſions. They are a Committee appointed by Par- 
« liament for that purpoſe: and when their Deciſions 
te are made, a Commitiee of the Houſe of Commons 
« would” not enquire into the Value of the” Lands. 
Should it be determined by the . 
4. 


Evidence as to Voter, Titles, 


& of the Perſons ad mitted have no Right to vote; 


te they muſt nevertheleſs remain upon the Roll; and 


© if another Election were to happen next Day, the 


« Preſes is bound, under the ſevereſt Penalty, to call 
* them over, 


The Counſel further argued, that if the Com- 
© mittee was to be conſidered as a Court of original 
« Turiſdifion, all the Proceedings in the Court of 
te Seſſions were to be diſregarded. If the Committee 
„ were to be looked on as a Court of Review or Appeal, 
« all the Tranſactions at the different Meetings in 


« Scotland, all the Facts and Evidence muſt be again 


e produced: which would create trouble and delay to 


e the Committee, and labour and expence to the 
« Parties, . 


« As to the Caſes of Orkney and KinkvperIGHT, 


te meant to be relied on by the other Side, the Com- 
© mittee did not there determine to open the Judg- 
te ment of the Court of Seſſions : they only permitted 
„the Counſel to proceed, after they had opened a 
«very ſtrong Caſe, and ſhewn that they had much 


« new Matter of Evidence to produce, which was not 


ce before the Lords of Seſſions; and which was diſ- 


© covered ſubſequent to their Deciſions, Had the 


«© Committee ſo determined, they would have ren- 
« dered uſeleſs the Proceedings of the Court of Seſ- 
te ſions; and put the Voters, whoſe Rights had been 


te eſtabliſhed by that Court, in a worſe Situation 
* than thoſe ſtood in who had been inrolled by the 
<« Freeholders, If, in the preſent Inſtance, the Sitting 


« Member was not ſatisfied with the Proceedings in 


« Scotland, why did he not reſort to the Houſe of 


« Lords.—Of the Fourteen put on the Poll, Six 
Vol. IV. 5s A only 
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© only were appealed againſt, —The Counſel there- 
« fore preſſed, that whatever might be the Deter- 
„ mination of the Committee upon the general 
&« Queſtion, they would in all the Caſes where there was 
te yo Appeal, conſider themſelves as concluded by 
© the Judgment of the Court of Seſſions. This they 
t ſtated to be conformable to the uniform Practice 
1 of Committees, reſpecting Caſes ariſing in England: 
e whenever diſputes take Place which involve tbe Right 
* of voting.“ The Parties are obliged to reſort to the 
te proper Courts of Quarter Seſſions and King's 
« Bench: and when the Point is determined there, 
« Committees always deem themſelves bound by 
ce the Judgment, 

J , 7 . 


* 3 2 _— —_ FA 
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* 


+ The Reporter adds, in a of the Quarter-Seſſions upon the 
Note, that Committees ge- Peryens rated. But the Shafte/- 
nerally expect, that Matters 3% Committee judged other- 
which involve the Right of wvot- wiſe, and directed an enquiry to 
ing [the Title of a Voter] ſhould be made, whether the Juſtices 


be litigated in Courts of Law; determined alſo upon the Sub- 


where the Judges are converſant - je& of Occaſionality ; and find- 
in ſuch Subjects, and therefore ing that they did not, and that 
beſt qualified to determine them. they only enquired, whether the 
But in ſome Caſes where ſuffici- Perſons ſo rated, had a rateable 
ent Time has not been had to Property, the Committee did 
5 them there; [See the Caſe not conclude themſelves, as to 
of Sudbury, immediately after the Right of voting, by the 


the preſent;] and in all Caſes Judgment of the Quarter-Seſ- 


where flagrant Acts of partiality Gons upon the Rate. Philipps 14. 
and injuſtice have been commit- And in the Caſe of the Bo- 
ted, to favour a particular Intereſt, rough of Miiborne- Pert, the 
Committees have opened the Sub- Committee determined that a 
jects and determined upon them. Rate not appealtd againſt, was to 
It has been a generally received be conſidered as Evidence of the 
Opinion, that Committees in actual occupancy of the Voter. 
determining upon Votes in ſcot- And that parol Teſtimony, to 
and-lot Boroughs, where it is prove the contrary was not ad- 
neceſſary that the Voters ſhould miflible, unleſs it was proved 
be rated, have deemed them- that the Pariſh Officers were cri- 
ſelves bound by the Judgment minally partial. The Arguments 


an 


Evidence as to Voters Titles. 


«© The Counſel for the Sitting Member conſidered p. 15: 


the main Point in the Debate, as a great conſtitu- 
« tional Queſtion. The Subject, ſaid they is reducible 
<* to this ſhort Enquiry, viz, whether the beneficial 
Effects of the Grenville Act ſhall extend to England 
* only, and whether the Repreſentation of Scotland ſhall 
« be taken out of the Hands of the numerous Free- 
cc holders and conligned to the 15 Lords of Seſſions? 
« If the Committee is precluded from exerciſing its 
« judgment on the Right of voting, in Scotland, there 
© is an End of the Grenville Act. It is ſaid that the 
« Power of the Court of Seſſions, however great, is 
given to that Court by the Legiſlature.— The ar. 
6616 Geo. 2. c. 11, only conſtitutes it a Court of Review 
© of the proceedings of the Court of Freeholders : it 


gives it indeed a Right to ſay who ſhall be put upon 


ce the Roll and who ſhall not: bur it gives no Autho- 
« rity to ſay, (and this is conceded on the other Side,) 
de who ſhall have a Right to Vote and who not.—Ir is 
e alſo contended that the Right of voting follows, by 
Operation of Law, as a Conſequence of being en- 


« rolled; if ſo, and to the Extent contended for, the 


« Anſwer is obvious and given before: -the Control 
© which the Lords of Seſſions have over the Roll, 
&« carries with it a Power which annihilates the moſt 
“valuable Privileges of the Commons; which ſuper- 
ec ſedes the Authority of Grenville's Committee; which 
te gives them the abſolute Diſpoſal of the Repreſenta- 


in that Caſe were very ſimilar to Candidate whoſe Intereſt wa 


thoſe uſed in the Ayreſire Caſe 
above given at length. The 
Committee appear, however, to 
have founded their Determina- 
tion on the Ground, that the Rate 
was not appealed agaluſt, by the 


5 A2 


affected by its Partiality: as it 
might have been, under what is 
called the Windjor At; Stat. 17 
G. 2. c. 38, —See Philips 255— 
273+ 


tion 


1451 


1452 


519. 


EviDdENCE before CouuirrEES of ELL:cTION. 


&« tion of the People; and which therefore the Legiſla- 
e ture never intended to truſt them with. A Com- 
« mittee of the Houſe of Commons, (the Counſel 
* contended) is not bound by the Decifions of the Houſe 
&* of Lordi; but has a Supreme and excluſive Right to 
« determine upon all the Vores in the Kingdom. In 
e the Caſes of Orkney and Kirkudbright, the Committee 
&« exerciſed its Authority, and directed the Counſel to 
e proceed to the Inveſtigation of thoſe Votes which 
had been put upon the Roll by the Court of Seſſions. 
© There is in ibis Caſe, as well as in thoſe, new and ad- 
* ditional Evidence which it is neceſſary to attend to; 
ce and which will materially affect the Judgment of 
** tae Court of Seſſions, 


« They concluded by ſaying it was only to fave 
e Trouble and Expence, that no more than 6 were 
« appealed againſt: the Voters unappealed againſt 
« were in nearly the ſame Situation, and their Caſes 
« would be determined by the Fate of the 6 Appeals. — 
* That there had been no acquieſcence on the Part 
t of the Sitting Members, in the Judgments of the 
« Court of Seſſions ; that they were (till in time to lodge 
* their Appeals, and had a right to have them heard in 
<* that Scſſion of Parliament. 


© The Committee determined; 


That the Counſel ſbould proceed to inveſiigate thoſe 
© Votes, the Judgments upon which by the Court of 


Seſſions, bad been appealed againſt by the Parties: and 


© alſo thoſe that might be appealed againſt, within the 
© Time limited, fo as to be heard in that Seſſion of 
© Parliament,” 


„ Zin 
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« Tn the Caſe of SupBury, ſeveral Voters were ob- Pairs 183. 


te jected to, by the Petitioner, on the Ground that they 
te had been admitted to the Freedom and had * 
mit hout Ba ving any tille, 


© The Counſel for the Sitting Member reſiſted the 


4 going into this Enquiry : they argued that it was an 
e eſtabliſhed Rule not to try the Title of a Voter unleſs 
* proceedings had been had upon it, in the courts be- 
© low. The Court of King's Bench is the proper 
% Place to try Matters of this ſort there they have 
e been uſually tried. The Judges are beſt acquainted 
ie with the Law, and the neceſſary proceedings upon 
e the Subject. — They only can apply an effectual Re- 
e medy and do complete Juſtice.— If Perſons have 


* 


* been admitted without Title, Judgment of outer 


« will go againſt them, they will be disfranchiſed to 
« all intents and purpoſes. But the Juriſdiction of a 
„Committee extends no further than the Right of vot- 
e ing; they may annihilate the Yote, and yet the Voter 
« will continue to be a Freeman, and will enjoy all 


© the other Privileges of a Corporator. The Caſe of 


te Coventry, they contended, afforded no Precedent to 
« apply to the preſent. The Committee there ſet 
te aſide the Votes, although there had been no pre- 
« vious Proceedings in the Courts below, becauſe the 
© whole Buſineſs was marked with the ſtrongeſt fea- 
« tures of the groſſeſt partiality and injuſtice. The 
« Miſchief was ſo enormous and extenſive, that it 


c required the moſt ſpeedy and ſummary Remedy.— 


“ Multitudes were admitted under all the Circum- 
tc ſtances of Fraud, Iniquity and Occaſionality. 


« The Counſel admitted that, where an Information 
in the Nature of 0 Quo Warrants had been applied for, 
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* and there had not been Time to proceed to Judg- 
« ment, Committees had neceſſarily inveſtigated the 
& Title of a Voter. But they argued that, in the pre- 
te ſent Caſe, though there had not been Time to try 
© the Title in the Courts below, there had been Time 


to move for Informations; and there might poſſibly 


% have been an End of the Buſineſs, as the Rule is 
„frequently diſcharged on reading the Affidavits. 
Not one Step however had been taken in the Court 
© of King's Bench, but Application was made to the 
« Commitree in the firſt Inſtance. | 


© The Counſel for the Petitioner admitted that the 

&« propereft Place to try the Title of a Voter was, cer- 
„ tainly the Court of King's Bench, and that where 
te there had been ſufficient Time to bring the Matter 
* to Judgment, there Committees would not interfere. 
« But they denied the Exiſtence of any Rule not to 
<« inveſtigate the Title of a Voter, where there was 
« Time, merely to commence Proceedings in the Courts 
te below, and where no ſuch Proceedings were had. 
The Coventry Caſe, they ſaid, under all its peculiar 
« Circumſtances, and other Caſes that might be men- 
« tioned, furniſhed a Precedent of a Committee trying 
& the Title of a Voter, though a Term had elapſed 
« without any Proceedings had in the King's Bench: 
« and if it was impoſſible to bring the Matter to a 
te Conclufion there, before the Sitting of the Committee, 
ce jt would only be ridiculous and expenſive to inſti- 
i tute Proceedings there, which anſwer no purpoſe, — 
The preſent Voters were admitted on September 4.— 
« The Election was on the 8th, and for ought the 
tt Petitioner knew, the Committee might have fat 
ce in the next Term, 
be 


Of Evidence of tendering REJzcTED VoTES. 


« The Committee Reſolved, * That the Counſel 


© thould proceed to inveſtigate the Titles. 


2. Of Evidence of tendering REJECTED VOTES. 


« In the Caſe of DownToN, the Petitioner's Coun- 
© fe] ſtated that, they ſhould add to their Numbers 
ce by ſubſtantiating the Title of certain Voters who 
t had tendered their Votes, but had been rejected. 
« They ſaid it would be unneceſſary to bring any other 
ce Proof, of the Voter's having tendered his Vote to the 
« Returning Officer, than the Pell itſelf, given in to the 


% Committee, in which the Word rejected was written 


© oppoſite to the Name of the Voter. — To this No 


« Objeftion was made by the Counſel on the other 
« Side. h "Li: | 
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CHAPTER IX. 


Of HEARSAY Evipence. 


iſt, What a Third Perſon ſaid, 


« In the Caſe of Supsury, the Counſel propoſed 
« to call a Witneſs to prove a Converſation of one 
„ Delande, an Alderman of the Borough; on a Sugge/- 
% tion that Delande himſelf could not be found, to be 
&* ſerved with the Speaker's Warrant, 


© This was objeQed to, and the Point being argued, 
„the Committee reſolved, © That the Counſel ſbould 
© not be permitted to go into this Evidence.” 


© In the Caſe of PETER Borovan, in the Courſe of 


te the Evidence concerning the Conduct of Pariſh Of- 
, ficers and Juſtices, a Witneſs was going to give an 


te Account of a Conver ſation, ſeveral years before, be- 
„ tween him and one of the Juſtices, about the Rea- 
«* ſons for making a private Rate. 


* This Evidence was objected to; and the Committee 
& reſolved *that the Counſel ſhould dei from examin- 
ing the Witneſs to that Point.“ 


% In the Caſe of Irswicy a Witneſs who had been 
&« active in canvaſſing, &c. was aſked through what 


* channel he received the Money he diſburſed on the 
Election Account? He ſaid Spooner (an Agent of 


« the Sitting Member) bid him apply to one Burney 
« for it; and was going to relate what Burney ſaid to him 
t. on that Subject, when the Counſel for the Sitting 

«© Membes 
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& 

* 
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Declarations of a Voter, not Evidence to affet a Third 


Perſon. 


„Member objected to the Admiſſibility of the Evi- 
* dence of what Burney (a third Perſon) ſaid, as far 


te as it might affect the Sitting Member.—On the other 
« Side it was ſaid that Spooner having been proved an 
« Agent, and he referring the Witneſs to Burney, there- 


e by made Burney an Agent, in reſpect of this reference 


* whatever the Subject of it might be; and his conduct 
ti therein became a fit Subject of Evidence againſt the 
ce Sitting Member, by whom he was thus indirectly 
* employed, through the Medium of Spooner : the 
« Counſel for the Sitting Member not perſiſting in 
ce their Objection, the Queſtion, * Mbat did Burney ſay 
© 10 you was allowed by ts Committee to be put ta 


« the Witneſs. 


2d. Declarations of a Voter [ See ante Cap. VII. (1).] 


& Tn the Caſe of PzTzRsFIELD, the Counſel for the 
ce Petitioner called three or four Witneſſes to prove 
& that Gifts and Promiſes had been made, by one of 


the Sitting Members, in the Preſence, and with the 
© Concurrence, of the other Sitting Member.—The 


ce firſt Object of this Evidence was to make the Elec- 


& tion void: not to diſqualify the Voters. 


In the Courſe of this Evidence a Witneſs was called 


© to prove a Declaration made to him by a Voter, about 


< having got the Promiſe of a Houſe, from one of the 


« Sitting Members, for his Vote, 


te On the Part of the Sitting Members this Evidence 
« was objected to; and it was contended that although 


© the r not upon Oath, of a Perſon who 
| cannot 
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© cannot be obliged to be a Witneſs on the Subject 


* himſelf, is admiſſible in Evidence, to affect ſuch Per- 
& ſon: yet it is not admiſſible as againſt @ third Party: 
« and that the Evidence could not be admitted, for the 
* Purpoſe of affecting the Sitting Members perſonally, 
1 and rendering the Election void. 


« To this it was anſwered by the Counſel for the 
« Petitioner, that they were not obliged to anticipate 
« the Intent and Purpoſe of the Evidence they pro- 


_ «« duced. —That what was now offered was certainly 


competent in an Election Cauſe. And that the Com- 


* mittee, after they ſhould hear it, would Judge to what 


3 Doss. 158,9. 


« vſe it ought to be applied. 


te The Committee reſolved, © That the Evidence of 


* fered could not be admitted in ſupport of any Charge 
© againſt the Sitting Members.“ 


ut the Counſel were allowed to aſk the ſame mw 
ce tions with a View to diſqualify the Voter. 


te In the Caſe of Ive.cnesTrr, the Counſel for the 
« Petitioners having begun to examine a Witneſs, 
« concerning a Converſation with certain Voters, in 
« which the Voters had acknowledged that they had 
tt been bribed, in order to vote for the Sitting Members; 
the Counſel on the other Side objected to their pur- 
e ſuing theſe Queſtions, ſo as to charge the Sitting 


Members themſelves with Bribery, by ſuch Evidence. 


« After ſome Argument, the Counſel for the Peti- 
te tioners agreed that Evidence, of the Declarations of 
© the Voters could only be admitted o felt the Peters 
&« themſelves ; and not third Perſons. 


« The 


Declarations of a Voter, not Evidence to affe a third 
Per ſon. 


« The Queſtion firſt put, objected to, and given up, 
ie was © Whoſe money did you underſtand it to be, which 
the Voters ſaid they had received ?*— The Queſtion 
« which it was agreed might be put, and which was put, 
“in lieu of the other was, —* Did they, when they ſaid 
© they had received the EleFion Money, ſay in whoſe 
© Intereſt they were to vote in conſequence of their tak- 
ing this Money.“ | 
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CHAPTER X. 


PRACTICAL RuLEs; and GENERAL OBSERVATIONS; 
as to Evidence before theſe Committees. 


—— 


& In the Caſe of IVELICH ESTHER, the Committee made 
« it a Rule to order the Clerk to read over to every 
« Witneſs the Minutes of his Evidence that he might 
«* ſet right any Miſtakes made in taking it down. 
« They alſo made it a Rule, where one Witneſs directly 
« contradicted what another had ſworn, to call in ſuch 
© other Witneſs and confront them together, 


“It is a Rule laid down at the beginning of every 
« Cauſe that no Witneſſes ſhall be admitted to give 
Evidence, who have been preſent when Others were 
c giving their Evidence: but this Rule is always made 
« with an Exception as to Agents. 


« Ever ſince the 3d January 1701-2, the following 
© Reſolution has been renewed at the beginning of 
te every Seſſion of Parliament. 


© Reſolved that if it appear that any Perſon hath 
© given falſe Evidence in any Caſe before this Houſe, 
© or any Committee thereof, this Houſe will proceed with 
the utmoſt Severity againſt ſuch Offender," * 


4 This Reſolution ſcarcely extends to Prevarication 


© or miſ-behaviour ; but in ſeveral Caſes the Houſe 


© has puniſhed Perſons guilty of thoſe Offences, before 
« a Committee, with Impriſonment, upon the Report 
* of the Chairman of the Committee. See 1 Doug. 88 : 
« 23 Doug. 166: 264 &c. 


cc The 


Practical Rules. 


4 The Evidence ought, in all Caſes, to be confined to 
© the Allegations in the Petition. See 1 Luders 279: 
« 3 Dougl.7, 10,15, 16, 255 : 4 Doug. 53, 4: 143-7: 
© 2 Luders 532 : 3 Luders 40J—411, 195—204 : 462 
« &c, and the Note in 3 Lud. 431-6; where the Re- 
= porter obſerves that the Striftneſs with which Peti- 
te tions have been ſometimes conſtrued in the Modern 
« Elect ion Court is very ſcrupulous: and it may be 
« doubred whether ſuch a Mode of Conſtruction is 


« ſyitable to the Nature of the Cauſes inſtituted there. 


« Several Caſes are there quoted from the Journals in 
« ſupport of this Obſervation. 


« And in the Caſe of Mi.zorwe PorT, (Philipps, 
tc 232—7), although no Allegation of treating was con- 
<* trained in the Petition, Evidence was on Argument 


admitted to be given of it, for the Cas of proving 
„Agency only. 


*« The Evidence muſt alſo be confined to the Liſts 
«© of Objections delivered by the Parties to each other: 
e ſeethe Places above cited; and 2 Luders 566.— And, in 
e the Caſe of the Sitting Members, to the opening of 
te the Counſel, which is the only Statement of their Caſe 
* known to the OY TR See 3 Luders 112— 
*; LI 4. 


© Upon a rejected Vote the Petitioner ſhall prove 
« every thing eſſential to the Vote: but an admitted 
« Vote need only be defended upon the Points of 
« Objection. 2 Fra. 113; and ſee 2 Lud. 350. 


% Mr. Douglas, the original Reporter of Caſes of 3 Deng. 261. 
* controverted Elections tried under Grenville's Act, ob- | 


« ſerves that he was u daily, more and more convinced 


6. « by 
* 
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ce by his attendance on Election Cauſes that it is highly 
« neceſſary that certain fixed Rules, with regard to 
Evidence, ſhould be adopted and adhered to, by all 
« Committees : and that the Determinations of former 
Committees on this Subject ſhould be preſerved in 
« writing: Becauſe if they are not, they will be cited 
ce and urged as Authority, to other Committees, from 
© mere Memory ;which is always extremely fallacious; 
* and more fo as the intervening Diſtance of Time 


© continues to increaſe. 


The following Remarks are from the Pen of the 


* ſame Author, and will be found very applicable to 


the whole of the Subject. The Rules concerning 
the Admiſſibility of Evidence, have been eſtabliſhed 
© chiefly with a View to thoſe Tribunals, where the 
© Departments of trying the Fas of Cauſes, and of 
* expounding and deciding upon tbe Law, are in- 
* truſted to different Perſons, When thoſe two Pro- 
* vinces centre in the ſame Judges, as in EleCtion- 
Committees, the ſame Strictneſs hardly ſeems to be 
* neceſſary. Suppoſe a Queſtion upon the Admiſſi- 
© bility of Evidence is raiſed before a Committee, and 
© they are required to decide upon it; their duty then 
© is to determine, in the Character of Judges of the 
* Law, whether it is proper to lay the Evidence of- 


© fered, and objected to, before themſelves in their 


© other Capacity, of Jurymen. Now, in truth, almoſt 
© all the Inconvenience which may be apprehended 
* from an improper Impreſſion, and Prejudice, occa- 
© fioned by illegal Evidence, is in ſuch Caſe, already 
© incurred, by its being ſtated as what is to be proved, 
before it is actually produced, and ſworn to, in the 
regular Form, There is another Reaſon why it is 


© not, 


- Profiicit Rats, 


© not, perhaps, eſſential to be ſo ſcrupulous in the 
© Caſe of Committees, as with Regard to common 
© Juries, The Law ſuppoſes Commitrees to be ac- 
© quainted with the nature of legal Evidence; and 
© therefore it muſt be preſumed, that if they do admit 
© Evidence which, when they hear it turns out to be il- 
© legal, they will lay no Streſs upon it in forming their 
Verdict. Juries on the contrary, by intendment of 
© Law, are conſidered as wnacquainted with the Nature 
© of legal Evidence. 


© It has often occurred to me, that, in Trials at N- 
* Prius, when Evidence is objefted to, there is an Im- 
* propriety in allowing the Counſel who offers it, toſtate 
© what he means to prove in the hearing of the Jury; 
© and this for the Reaſon already mentioned; eſpecially 
as Jurymen are too apt to infer, that Evidence ſo offer- 
ed muſt be both true, and fatal to the Party who ob- 
* jects to ir, merely becauſe it is objected to. Perhaps it 
© would be an Improvement, when Queſtions of «d- 
© miſſibility are raiſcd, that the Jury as well as the 


* Witneſſes, ſhould withdraw, till the Point is argued 
and decided.” 


In the Caſe of BED TOR DSHI RE fo often cited, it 
* was found neceſſary to form ſome Rule for the Man- 
<«. ner of giving Evidence, in thoſe Caſes that ariſe from 
ce a Miſtake of the Voter's Name, or of the Deſcription 
« of the Eſtate in the Aſſeſſment; as ſeveral Objec- 
« tions depended merely upon ſuch Miſtakes, 
« The Counſel on one Side contended that, when the 
« Objection was apparently well founded, it was in- 
„ cumbent on the others to bring Evidence to re- 


concile the Difference, if it could be done; and that 


be 
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te jt could not be neceſſary for the Party objecting to 
go further than to ſtate the Objection, in ſuch Caſes. 
„The Counſel for the other Party, admitted that, 
in general, ſuch was the Practice in conducting 
„ Proofs; but argued that, for the Convenience of 
« Parties, it would be better to proceed differently 
t“ here, on account of the great Expence incurred by 
«* ſending into the Country for Evidence upon ſuch 
te ſlight Objections: that the Party objecting in ſuch 
« Caſes, ought on this Account, to ſhew ſomething 
* of a real Difference of Perſons as well as of Names. 
« At the ſame Time they obſerved, that for this Rea- 
te ſon the Cricklade Committee then ſitting, had, but 
« few Days before, eſtabliſhed a ſimilar Rule of 
Practice. 


* The Caſe which brought this ſubject into diſ- 
© cuſſion was the following; Jobn Muſgrave, who 
« voted for a Tenement in the Occupation of Jobn 
e“ Sharman, was objected to as not aſſeſſed. On 
* the Aſſeſiment there was the Name of Jobn Muſ- 


grave (Landlord) Himſelf (Tenant) ; which appeared 


« to be owing to a Change in the Occupation, be- 


te tween the Times of the Aſſeſſment and the Election. 


« The Committee reſolved, That the Party objefing 
« to the Vote, muſt prove à real Difference, between the 
* Property aſſeſſed, and that on the Poll. 


ö In the CrickLavs Caſe, on Objections being 
« made to certain Voters under the Aſſeſſment-Act, 
% 20 Geo. 3. c. 17, The Committee reſolved, 


« That ſuch Freebolders as were aſſeſſed for the Pre- 
* miſes, in reſpelt of which they claimed to vote, 9 
_ © the 


— 


Practical Rules. 


© their own Names, or in the Names of their Tenants 


actually occupying the ſame as Tenants of ſuch Free- 
* bolders, were intitled to vote, at the late Election for 
© the Borough of Cricklade. 


e In the Rate for the Pariſh of A/>/on Keines, there 
« were many Names ſtanding ſingly, with the Sums' 


te for which they were charged ſet oppoſite to them: 


© by which the Perſons aſſeſſed were not deſcribed to - 


« be either Landlords or Tenants, It was ſaid by the 
ce Party objecting, That the Rate itſelf was ſufficient 
Evidence of the Objection, according to the above 
© Reſolution, On the other Side, it was ſaid to be 
te neceſſary to go further into Proof of the Objection, 
e by calling the Aſſeſſors to explain who the Perſons 


1465 


ec aſſeſſed were; becauſe the Names ſtanding alone . 


<« ſhould be preſumed to be thoſe of the Owners, and 
« then the Aſſeſſment would be proper, 


« The Committee reſolved, 


© That the Party who wiſhed to ſubſtantiate a Vole, 


© included in the Aſvton Keines a: ment, ſhould pro- 
© duce the Aſſeſſor. 


<« Tn the Caſe of IveLcuzsTER, a Witneſs, called on 
te the Part of the Sitting Members, ſwore that ſome 
te days before the Election one of the Petitioners aſked 
« him for his Vote; and ſaid that if he would vote for 
& him he would give him 50 guineas after the Election. 


© That until he came to Town in conſequence of the 


e Speaker's Warrant he had never mentioned this Cir- 
tt cyumſtance but to a Perſon who had been a Witneſs 
e in the beginning of the Cauſe ; but who had died 


ce pending the Trial, and before this Evidence was 
Vol. IV. 5B ce given 


3 Dovd. 162. 
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given by him (the Witneſs); chat ſince he had been in 
« Town, and before the other Witneſs died, he had 
mentioned it to ſeveral Perſons, of whom he named 
© three. | 


* The Counſel propoſed to call theſe three Perſons 
© to corroborate what the Witneſs ſaid of having men- 
*, tioned the Promiſe of the 50 guineas to him. 


« This was objected to.— And it was ſaid to be an 
& eſtabliſhed Rule that when a Witneſs is examined 
in chief to any fact, Evidence is not to be called to 


s corroborate his Teſtimony unleſs the oppoſite Party 


< ſhall firſt bring Evidence to impeach it. To prove 
* how ſtrictly this Rule is obſerved, the Caſe of Hal- 
ce liday v. Sweeting, then juſt determined ( Michaelmas 
«© 26 Geo. 3,) in the Court of King's Bench, was cited. 

©« In that Caſe Mr. H. one of the Members for 
0 Taunton had brought an Action againſt one Steet- 
<« ing to recover the Penalty of 500 l., for having of- 
© fered a bribe to one bite. To prove the Fact, at 
tt the Aſſiſes, White was called, and ſwore to the Offer 
« his Wite and Siſter were then called to prove that, 
« before the Trial, he had told the ſame ſtory to them. 
« An Objection was made to the Admiſſion of theſe 


«© Witneſſes, as no Evidence had been produced to 
e impeach the Teſtimony of Mbite. The Plaintiff's 


« Counſel had preſumed his Credit would be attacked, 
« hecauſe he had been contradicted on the Trial of 
& the Taunton Election, before a Committee. The 
Judge ot Aſſiſe admitted the corroborating Evidence, 
ic but as he declared, with great reluctance; and on a 
« Motion for a new Trial, on tie Ground of its inad- 
« miſſibility, the Court granted the new Trial. WR 

| 10 


PraBical Rules, 


« To this it was anſwered : That the Rule con- 
s tended for, is not general: For that in Caſes of Rapes, 
c after the Woman has given her Evidence of the Rape, 
it is the conſtant Practice to admit her Friends and 
Relations to prove her having told them of it, about 
« the Time when it happened. 


 « But the Objection being inſiſted on, the Point was 
« g1Ven up. | 


* In the Caſe of Wok es TER, the returning Officer 
being called by the Counſel for the Petitioner, to pro- 
* duce the Poll, the Counſel on the other Side propoſed 


p. 165, 


3Dovs 261, 


ce to croſs-examine him, as to the Appointment of Con- 


ce ſtables, and other Points of the Caſe. 


This was objected to, as contrary to the Practice 
« of Committees; and as what would be extremely in- 


« convenient to the Petitioner's Counſel by anticipating 


e the Defence, before they had examined Witneſſes to 
« eſtabliſh the Charge. 


4 On the Part of the Sitting Members it was anſwered, 
« that it is the eſtabliſhed Practice in other Courts of 
« Juſtice, for one Party to croſs-examine Witneſſes 
called by the other Party, merely for the Production 
« of Deeds, or Writings; and that as the Petitioner's 
« Counſel might call their Witneſſes in the Order they 
« choſe, the Inconvenience, if any, was to be imputed 
to themſelves. But 


« The Committee, on Deliberation, determined, 
e that the Counſel for the Sitting Members Should not 
te croſs-examine the Witneſs to the appointment of Con- 
<« ſtables, at that Time.” 


33 2 TABLE 


| 
: 
x 
: 
! 
| 


——— „„ 
——— 4 


| 
: 


T.. A 4 


OF 


PRINCIPAL MATEERS. 


c 


Mr. Lorrr having himſelf prepared the greateſt Part of the Synoptical Index, 
(as far as N DCXX. incluſive, ) it would have been injuſtice to him, to 
have ſtated the Points of the Caſes, in the Table of Principal Matters, 


in other Words than his own. And it would, after ſo much Delay and. | 


Expence, have been ſtill greater Injuſtice to the Proprietors of the Work, 
and to the Public, to have repeated the Synoptical Index, verbatim, in this 
Table. References therefore are made from one to the other; by 
which they are, in Effect, incorporated. 


The Articles diſtinguiſhed by an Afleriſk * are contained in the Fourth Edition 
of Gilbert, and the Pages of that Edition are noted—They have been omitted, 
explained, enlarged or altered in the preſent Edition,—The References to 
the Synoptical Index are made to the Roman Numerals, not to the Numbers 


of the Caſes. 


tl 


A. 


ACCEPTANCE, See BILLS or Ex- 
CHANGE, 


ACCESSARIES: ACCOMPLICES. 

Of Evidence, as it relates to them 

Page 854 

{See further SYNoPTICAL INDEX, 
No. 368—373-] ] 


ACCOUNT, See Ni debet, under 
IssUE, . 


ACQUITTANCE, See Non ef | 


 Fattum, under Issuk 20: Seilvit 
ad diem under I8SUE 1. 3. 6. 


— 


ACT or GOD. 


When Things are become impoſlible 
by the Act of God, the Party is ex- 


cuſed Page 420 


ACTION. 


InDUCEMENT ro THE ACTION; 
GisT er THE ACTION, See RE- 
CORDS, 6; WRIT, 1. 

AcTion or DEBT, See BILLS or Ex- 
CHANGE, 2; Profert under DEtps, 

143; Non eft fa, under IssuE, 4. 

Nil debet under Is8ve throughout: 
Law-WaAGER, 3; 5: TorT. 


5 B3 ACTION 


TABLE OF PRINCIPAL MATTERS. 


ACTION or Assuurstr. 

Promiſe, See BILLs OF EXCHANGE, 2: 
CoNnSTRUCTION, &c. 1: InranT, 
I: CoNTRACT throughout: Non 
eft fat. under Is8vs 25: Non aſ- 

 ſumpſit infra Ic; and Non afſumpſit, 
under Is8Vs throughout: Nor 
Guilty in Treſpaſs under Issuk 22: 
Law-WAGER, 5: Ork, 1. 

1.* How to declare and give Evidence 
in Aſumpfit Page (1 79! 

2. A promiſe to marry B. within 
three Months, a Promiſe after to 
marry her within half a Year, will 
diſcharge the firſt Promiſe z but 
not if the Promiſe had been to 
marry her in a Fortnight 384 

3. In an Aſumgſit in Deed, the very 
Contract muſt be ſet forth in the 
Declaration; but in Aſumpſit in 
Law, if the Plaintiff ſhews Part of 
the Goods delivered, or Part of the 
Money lent, it is good 385 

4+ Rules as to mutual Promiſes 395 

5, 1ſt. On mutual Executory Pro- 

miſes, each has a Remedy on the 
other for Non-performance 395,6 

6. 2d. If there are no Words in a 
Promiſe that import a Condition, 
they are never conſtrued condi- 
tional, unleſs the Party would be 
otherwiſe without Remedy 396 

7. zd. But if the Defendant's Pro- 
miſe does ariſe, on the Conſider- 
ation of ſome act done and per- 
formed, and not on the Promiſe; 
then the Act muſt be firſt done 
before Defendant's Promiſe can 
ariſe | 2388, &c. 

8. In an Aſſumgſit in Lato, actual 
Payment or any other Matter that 

excuſes Payment may be given in 


Evidence on Non-afſumpſit, but in 


an Aſſumpſit in Deed, it muſt be 
pleaded 40 3,4 
ADMINISTRATOR, See Execu- 
rok. | 
AFFIDAVIT, See Afidavit under 
COURT or CHANCERY, 


| AGISTMENT, See Net Guilty in 


Treſpaſs under Is8vz 19. 


AGREEMENTS 
Real and perſonal, how to be proved 
Page 138—146 
[See further SYNoPTICAL INDEX, 
No. 46—49. ] 
NY SY See VERDICT, 17, 
18. 
ANSWER, See Aiſwer under CourT 
or CHANCERY, 
ANCIENT DEMESNE, what 73 


ANCIENT MEMORIALS, and 
Acts of particular juriſdictions ; 
how far admiſſible in Evidence 74 


APPEAL. 

* Stat, H. 7. made the Indictment 
cotemporary with the Appeal [32] 
See STATUTES; and further Sy- 

NOPTICAL INDEX, No. 623; 663 

APPORTIONMENT), Se? RENT, 

1 2. 


ARRESTS on Meſne Proceſs, Rules 


as to 40 Cc. 
[Sce further SY No TIcAL INDEX, 
No. 316, 317. 


ASSAULT AND BATTERY, See 
TRESPASS. 

ARSON, See P. 721—723. and 
SYNOPTICAL INDEx, No. 318, 319, 
320. 

ASSIGNMENT, See Cliosg IN 
ACTION : LEASE, 3. 


ASSUMPSIT, See ACTON, 


ATTAINT 


Of Juries, in what Caſes it lies 3, u. 
See further STATUTES: Laws. 
Wacer,4: BILL oF-ATTAINDER., 


ATTORNMENT, See ElEcr- 
MENT, 3» 


TABLE OF PRINCIPAL MATTERS. 


ATTORNEY (Solicitor and Coun- 


under Is8UE, 4: PAYMENT, 3: 
Wrrukss, 38: Writ, 33: BA- 
RON and FEME, 7. | 


AVERMENT, 


See Solvit ad diem, under Issux. 

1, In Debt againſt the Executor, he 
pleads the teſtator was taken in Exe- 
cution by a Ca. Sa., the Jury find he 
was taken by an Alias Copias, this 
ſhall be intended on the ſame Judg- 
mentwithout any Averment P. 43, 


B. 


BAILIFF, See Solvit ad diem, under 
Issuk, 7: WRIx, 2. | 


44 | 


BANKRUPT; 
As to Notes given in Confideration 
of his Certificate 204, 5 


BANKRUPTCY, — Of Evidence 


relating to, in the various Stages of 
a Commiſſion of Bankrupts ; See 


SyNo@PTICAL INDEX, No. 393— | 


465. ä ' 


BARON and FEME, 


See Corn, 3» 6, 7, 8, 9, 14, 17: Non 
eft Faft. under IsSUE, 1, 10, 14: 
Not Guilty in Ejedment, 4; Not 
Guilty in Trover, 2; under IssuE— 
Txrtason: Vo, &c. 2, 4: WIr- 
NESS, 14, 30, 31, 32, 33, 34 

1. Generally, the Wife by her Con- 
tract, cannot bind her Huſband 

36 

2. The Act of the Wife 6 
ing, if ſhe cohabits with her huſ- 
band, is preſumptive Evidence to 

| perſuade the Jury of the Contract 
of the Huſband ; but not if the 


Wife was abſented from the Huſ- | 


band 3534 


Wife is good Evidence, but not 
concluſive : and that the Huſband 
has paid her Debts is ſtronger P. 


4 

4+ That the Things came to the be 
of the Huſband, or his Family 
were neceſſary; or that he was ab- 
abſent; is good Evidence of a Con- 
tract to bind the Huſband, but not 
concluſive Evidence 364, 5 

5. If the Huſband forbid any one to 
truſt his Wife, and he after truſt 
her, he cannot charge the Huſband 
with this Contract 365 

6. If the Jury finds the Wife contract- 
ed for Neceſſaries, in the Abſence 
the Huſband, this is good Evidence 
to perſuade them the Huſband doth 
contract: but if this be found and 
offered to the Court, they cannot 
judge it the Huſband's Contract 

| 365, 6 
7. A Wiſe may do an act relating to 
her own Eſtate, but cannot conſti- 
tute an Attorney to do it 453 


BARRETRY; 


The Defendant muſt have Notice of 

the particular Acts intended to be 
proved againſt him in an Indict- 
ment for this Crime 653 


BATTLE, Tz1iaL By; 
The laſt Inſtance of 


BILL, 
See Bill, under Couxr os CHax- 
CERY, 7. 


Drsmission, See Depoſitions, under 
CourT oF CHANCERY, 7. 


1228 


BILL or RRVIVoR. 


A Deviſee cannot bring a Bill of Re- 
vivor | 


> 


534 Bits 


| 3- The uſual Employment of the 
ſel), See Not Guilty in Ejectment, 
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TABLE OF PRINCIPAL MATTERS. 


BiLL oF ATTAINDER, 
Of Evidence on Page 895 


BILL or ExceyTIons, in what Caſes 


it lies, See SYNoOPTICAL INDEx, 
No. 600, 661, 662. 


BILLS or EXCHANGE. 


1. »The Nature of them [1121 
2. Acceptance makes the Correſpon- 
dent liable in a ſpecial Action 
on the Caſe, on the Cuſtom of 
Merchants, but not in an Action of 
Debt [I 10, 111. ] See 156 in n. 
3. Four Things are conſiderable in 
this Cuſtom, 1ſt, the Bill: 2d, the 
Acceptance: 3d, the Proteſt : 4th, 
the Indorſt ment 11131 
4. A Proteſt is made before a public 
Notary, in caſe of Non- acceptance 
. or Non-payment 1116] 
5. When a Bill is returned proteſt- 
ed, the Drawer is obliged to re- 
turn . the Money and Damages 
[116] 

6. If a Bill be not accepted by the 
Perſon drawn on, and a Third 
Perſon accept it, the Bill mult be 
proteſted for Non-acceptance ; and 
he that accepts it has made himſelf 
liable | 157 
7. The Proteſt muſt be made and 
ſent over in due Time, or the 
Drawer will not be anſwerable 
(117) 

8. Indorſement, He to whom a Bill is 
indorſed has a Remedy againſt the 
Drawer, Acceptor and Indorſees 
159 

[See further SyxoyTICAaL IxpEx, 
No. 50 to No. 76 inclufive— 


and Page 146 to 206 of the 
Work.] 


BISHOpP3, See Selvit ad diem under 
ISSUE, 7. 


| BOND. 


See DaTE, 4; Deeds cancelled under 
Dees, 5, 7, 9, 10: Profert under 
Deeps, 14: Non eft Fact. under 
Iss uk, 1, 2, 4, 7, 18, 20, 21, 22, 23, 
24, 25, 26: Ni Debet under IssuE, 
5: PAYMENT, 4: WITNESS 15. 


1. Obligation to deliver 20 Bales of 
Wool, or 26/. on Non-payment the 
Obligee may ſue on either P. 386 

2. If a Man declares, on a Bond made 
the 1ſt of Auguſt, and on the Pro- 
fert it appears to be dated the 2d, 

on Demurrer, the Court can not 
adjudge them to be the ſame 459 

3. But if after Oyer of the Bond the 
Defendant pleades Non ęſt Fact. and 
the Jury find it his Deed, the Court 
will intend them the ſame 459 


| BOOK, See Doomsbay. 


BOUNDARIES, 
What is proper Evidence of old Te- 


nures or Boundaries 74 
BRIBERY. 

What and how puniſhable 677 

See SYncPTICAL INDEX, No. 


2382—2806. 
BRIDGE, Ste WiTxEss, 18. 


BURGLARY, 


What ſhall be Evidence of Entry, on 
an Indictment for Burglary 713 


[See further SYNoeTICAL IX DEx, 
No. 312—317-] 
BYE-LAW, See WIrXEss, 25. 


GG: K 


CANC EL, See Deeds cancelled unde 
DEEDs. 


| CAPIAS, Sec capias under WRIT. 


TABLE OF PRINCIPAL MATTERS, 


CARRIER, 


See TROVER, &c. 22. 

1. * In an Action on the Cuſtom for 
ſafe Carriage, Evidence of the de- 
livery, and Charge to carry them 
ſafe is good without ſhewing whi- 
ther Page [239] 

2. If no Price be ſet; it ſhall % intend- 
ed for the common Price : but if a 
ſpecial agreement be ſet out that 
muſt be proved 434 

As to the Liability of a Carrier, how 
far a Hoyman, Maſter of a Ship, 
or the Poſt-Office, are within the 
Rules; See SYNOPTICAL IDDEx, 
No. I TH 76. 


CASE, See ACTION oF ASSUNPSIT. 
CERTAINTY, What it is, 1, 286, 
287. 
CERTIFICATE, of Trial by; 
See SYNOPTICAL INDEx, No. 665. 


CHANCERY, See CourrT or 
CHANCERY. | 
CHEAT,—S-e Fxaup—and 


SyYNoPTICAL INDEX, No. 262— 
266. | 


CHOSE IN ACTION, 


Why it cannot be aſſigned dr trans- 
ferred over 474 
- COLLATERAL, See Profert, under 
DzEDs, 3. 


COINAGE. 


On Indictment for a ſecond Offence 
in counterfeiting copper Money, 
the Record of the former Convic- 

tion is Evidence -. 00} 

Of Treaſon reſpecting the Coin, 
See page 8 22. &g. and SYNOPTICAL 
InDex, No. 353, 4. 


CO M MV AND, See Not Guilty in Treſ- 
Poſs under IssvE, 14. 


| 


COMMISSION, Se: Depoſition un- 
der Coux r or CHANCERY, 11. 
He that takes out the Commiſſion to 
examine Witneſſes, is to have the 
Carriage of it Page [149] 

COMMITTEES OF ELECTION, 
See ELECTION COMMITTEES. 


COMMON, Se WiIrxESsSs, 11. 


COMMON RECOVERY, See RE- 
COVER. . 


COMPARISON OF HANDS, See 


NoTEs. 


CONDITION, eee 
&c. 1: Conn 16: DEE D 6: 
Prefert under DEEDs, 7: ENTRY 
6: Non eſt fact. under IssuE 2: 
Solvit, &c. under Issuz 2, 3: Ni 
debet under ISSUE 7 : Entry &c. 
under Not Guilty in EjeFment, un- 
der ISSUE, 2. 


CONFESSION. 


1.* The voluntary Confeſſion of the 
Party is the beſt Evidence [137] 
See 216, &c. 8 
2. The Examination and Confeſſion 
of the Party, ſubſcribed before a 
Juſtice of Peace, though not to be 
exhibited to the Grand Jury, may 
on Trial be read in Evidence againſt 
the Party. But is only Evidence 
- againſt himſelf and cannot be made 
uſe of againſt Others 215, 216 


CONSENT OF PARTIES, See 
| Deeds cancelled under DEEDs 5. 


CONSIDERATION, S OATH. 


CONSPIRACY. 


What it is, and in what Caſes in- 
dictable 673 


[See SYNOPTICAL INDEX, No. 278 
—281«]} 


| CONSTABLE, See WARRANT: . 


TABLE OF- PRINCIPAL MATTERS. 


CONSTRUCTION or WORDS, 
See ACTION oF Assvursrr, 6. 

1. When a Word in a Deed is ca- 
pable of two Senſes, that Senſe is 
to be taken, that makes moſt 
ſtrongly againſt the Grantor P. 456 


CONTRACTS, 


See Baron, &c. 1, 2, 3 4, 5, 6 
Action on the Caſe, under =. 3: 
Profert under DER Ds, 1: Tort, 

1. A Contract founded cn a Specialty 
cannot be diſſolved, but * a Spe- 

cialty 326,9 
2. Difference between a verbal Con- 

tract and a Deed, that in the firſt 

the individual Contract ſet forch in 
che Declaration muſt be proved, 

390. See Aſſumpſit, 3. 

3. In executory Contracts each has 


2 Remedy againſt the Other for | 


non-performance [189] 
CONVICTION, Se Conrrss1o0N, 2. 
COPY, 


See Court Baron under CourT: DEED, 
7, 10, 12: EXECUTION: Ex EM- 
LIFICAT1ON : the Title, &c. un- 
der Net Guilty in Ejectment under 
Issuk, 11: REGISTER, 1 : SEALs : 
ita 3 : Elegit under WkiT 


1. The Copy of a Record is wee 


2. The Copy of a Copy is no E. 
dence 10 
By ſtat. 20 G. 2. c. 24. $ 14+ Copies 
of Letters of Attorney, relating 
to prize Money are made Evidence 


10 in n. 


3. The Copy of all other Records, 
but Acts of Parliament, are 8 
Seal, or not under Seal 

4. A Copy under Seal is called an Ex- 
emplification 19 


5. Copies not under Seal are of two 
ſorts, ſworn Copies and office Co- 
pies Page 24 

6. Sworn Copies muſt be of the Re- 
cords and brought into us; in 
Parchment 

7. Where a Record is loft, a Copy of 
it may be read without ſwearing it 
a true Copy 27 

8. When an office Copy may be given 
in Evidence without proving it ac- 
tually examined, and when not 25, 

26 

9. A Copy of a Judgment, though it 
be indorſed, to have been examined 
by the Clerk of the Treaſury, is 

. not Evidence without Proof of its 
being examined 26 

10.“ Office Copies of Depoſitions 
are Evidence in Chancery, but not 
at Law: without examination of 
the Rolls [25] 

11. Copies of Publick Matters, not of 

Record, may be given in Evidence 


12. As of an Anſwer, but not off 
voluntary Affidavit 58 
13-* A Copy of a Will cemaining in 
the Chancery is good Evidence 


[74] 
[See further SYNoPTICAL Ixpkx, 
No. 19. 


COPYHOLD, 


See Corn 3. 9: Of the Leaſe under 
Net Guilty in Ejeftment under IssuE 
8: The Title, & c. under Not Guilty 
in Ejedtment, under Is8VE 11. 

1. Copyhold Rolls mentioning a ſur- 
render to the uſe of a Will, and the 
Admiſſion of A. as deviſe; no Evi- 
dence of the Seiſin of A., without 
the Will itſelf 73 


CORN, 


See Esr ATE rok LiIrR, 1, 2. 


The 


1. 


* 
4 
* 
f , 


TABLE OF PRINCIPAL MATTERS. 


' Conn. | 
1. The Reaſons of the general Rule 
that he who has an uncertain 
Eſtate, has a' Title to the Corn on 
its Determination Page 492 
2. If the Leſſor determine his Will, 
the Corn belongs to the Tenant at 
will, but not if the Tenant does 
| 4957 &c. 
3. If a Feme Copyholder has Land 
durante viduitate, and marry, the 
Lord, not the Huſband, ſhall have 
the Corn | 495 
4. Tenant in dower dies, her Exe- 
cutor ſhall have the Corn, and the 
Statute of Merton which gives a 
Power to deviſe it, is only in Af- 
firmance of the Common Law 
5 497 
5. * Two Jointenants, one of them 
dies, the Corn goes to the ſurvivor 


1245] 

6. But if the Huſband and Wife be 
4 joint-tenants, and the Huſband dies, 
the Corn ſhall go to his Executors 
1 498 

7. But if a Woman ſows her land and 


marries, and the Huſband dies be- 


fore ſeverance, the wife ſhall have 
the Profits 498 
8. If Baron ſows the Land and dies, 
the Wife ſhall have the third Part 
of the Land ſown, for her Dower 
498 
9. If a man ſows Copyhold, and ſur- 
renders to the Uſe of his Wife, 
and dies . before Severance, the 
Wife ſhall have the Corn 498 
10. If a Man dies before ſeverance, 
the Corn goes to the Executor, and 
not to the Heir 49 
11. A. ſows the Land and conveys 
it to B, for Life, remainder to C. 
B. dies before it is reaped, C. ſhall 
have it and not B.'s Executor. If 
both die, it ſhall return to A. 499 
12. A. ſows the Land and deviſes it 
to B. B. ſhall have the Corn 500 


13. Whoever has the Property of the 
Corn may give it in Evidence on 
Not Guilty, or maintain Treſpaſs 

| Page 501 

14. A Leaſe to Baron and Feme du- 
ring Coverture, they are divorced 
Cauſa precontrafids, the Baron 
ſhall have the Corn 496 

15. If Tenant at Will, is outlawed, 
the King ſhall have the Corn 


16. If Tenant for Life, or at 1 
forfeit or break a Condition, they 
ſhall not have the Corn 97 

17. A Woman who has an Eſtate dur. 
viduitate makes a Leaſe and marries 
the Leſſee ſhall have the Corn 


4 
18. If the Eſtate be determined, * 
a Compulſory and not à voluntar 
AR, the Property of the Corn does 
not alter 496 


CORONER, See EXAMINATIONS 
BEFORE A CORONER; WRIT 3. 


CORPORATION, See Acceptance 
under BiLLs oF EXCHANGE, 43 
WITNESS, 22. 


COVENANT, See Arrip Avrr under 
CourT or CHANCERY, 3; DEED$ 
CANCELLED under DEEDs, 4; Nn 
aſſumpſit under ISSUE, 1. 


COVIN, See FRAup. 


COUNTY, S WITNESS, 17, 18, 
19. 

COURT, CounTy Covurr, See PRR- 
JURY, 2. | 


COURT BARON, 


The Rolls thereof, or the Copies of 
them good Evidence [74 


COURTS SPIRITUAL, See De- 
+ poſitions under CourT or CHAN- 
CERY, 12; PERJURY, 2. | 
1. * A Sentence in the Spiritual Court 
is good Evidence 671 
2. How 


| 
| 
| 
| 


TABLE OF PRINCIPAL MATTERS. 


2» How they gained their juriſdiction 
in cauſes 9 Page 67, 8 


COURT or CHANCERY, 
Se PERJURY, 1; RECORDS, 9. 


Obſervations as to the Juriſdiction of 


| 49, 1. 
Evidence of the proceedings there. 
Bill. The Bill is Evidence againſt the 
. Complainant, and ſhall be ſup- 
poſed to be preferred with his Pri- 
vity, unleſs there are no proceedings 
on it, for they muſt prove a Privity 
in the Complainant 49; See 50 


Decree o A Decree may be given in 


Evidence 1671 
Anſwer 1. An Aniwer is Evidence 
againſt the Defendant, but then 
the Confeſſion muſt be all taken 
together | 50, $I 
2. The Anſwer of an Infant by his 
Guardian ſhall not be given in 
Evidence againſt the Infant, on a 


Trial 51 
Nor the Anſwer of a Truſtee againſt 
a Ceflui que Truſt ib, 


3. When a Defendant admits a Fact, 
and inſiſts on a diſtindt Fact by 
way of Avoidance, there he muſt 

prove the Matter of his Defence; 

but if it is one Fact, it mult be al- 
lowed, unleſs diſproved 52 

4. Anſwer may be given in Evidence, 
on an Information of Perjury, with - 
out proving the Defendant ſwore 
it; as the Identity may be other- 
wiſe evinced 53 

5. On an Information of Perjury no- 
thing ſhall be aſſigned for Perjury 
on the firſt Anſwer, that is ex- 
plained in the ſecond Anſwer 5 5 

6. J. Whether Perjury can be al- 

ſigned on what the Deſendant 
ſwears on his belicf in his Anſwer 

Th ib. 

7. An Anſwer cannot generally be 
Evidence, without producing the 


J 
| ſwearing that the Bill has been 


not be found; and it ſhall be in- 
tended to be ſworn Page 57, 58 
8. The Difference between the Evi- 
dence of an Anſwer, and a volun- 
tary Affidavit 58,59 
9.* If there is one Witneſs only 
againſt a Defendant's Anſwer, the 
Court will direct a Trial [132] 
[See further SYNoPTICAL INDEX, 
No. 20, 22.] 


Affidavit, See Anſwer under Couxr 
oF CHANCERY, 8; Corr, 123 
OaTHa; PerJuRY. 

1. An Affidavit is Evidence againſt 
the Perſon, but then the proceed- 
ings on which the Affidavit aroſe, 
mult be given in Evidence to prove 
the Identity of the Perſon 56 

2. A voluntary Affidavit muſt be 
proved to be ſworn ; if you prove 
it only ſigned, you can only give it 
in Evidence as a Note or Letter 

| 58, 59 

3. An Action of Covenant brought 
againſt two, the Affidavit of one 
was given in Evidence againſt both 
n. 


5 
4. The voluntary Affidavit 65 a 


[See SYNOPTICAL INDEX, No. 21.] 


Depoſition, See Corr 10; VERDICT 
13; WITNEss 29. 

1. » Depoſitions came over to us by 
the civil Law [57, 58] 

2. In what Rank they ſtand in point 
of Credibility 60,61 

3+ * Depoſitions in perpetuam, &c. 
formerly were not publiſhed till 
after the Death of the Parties | 65 ] 


In what Caſes they may be read; and 


in what not. 


1, Exemplification of them may be 
read, 


Bill, but in ſome Caſes it may on 


ſearched for in the Office, and could 


— 


Stranger is no Evidence 59 
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read, when the Witneſſes are dead 
Page 208 


[See SYNoPTICAL IxD Ex, No. 78, 
79-1 

2. On Affidavit of their being ſought, 
and not to be found. 218 
3- On Proof of Witneſſes being ſub- 
pœnaed, and falling ſick on the way 
219 
4. *Depoſitions taken thirty Years be- 
fore, the Witneſſes being dead, 
were allowed to be read in Chan- 
cery, though the Parties were not 
the ſame, in as much as the Cauſe 
related to the ſame Land, and the 
Tenants were Parties to it. (Sed 
Luere) 161 
5. They cannot be given in Evidence 
againſt one not Party to the Suit 
| 65 
6. Depoſitions taken before the An- 
ſwer be put in, cannot be read, un- 
leſs the Defendant be in contempt 

6 
7. Where the Bill is diſmiſſed, 5 
cauſe the Matter is not fit for 
Equity, the Depoſitions may be 
read in a new Cauſe between the 
ſame Parties; but not if the Bill 
is diſmiſſed for the irregularity of 
the Complaint 63, 64 
8. In Croſs-Cauſes an Agreement 
© was proved in one Cauſe, and not 
mentioned in the Pleadings; in the 
other, it was ſet forth in the Bill 
and not proved ; and an Order was 
had before Publication, that the 
ſame might be read in both Cauſes 
64 
9. Depoſitions, de bene eſſe, taken be- 
fore Anſwer, and the Defendant 
not in Contempt, though the Wit- 
neſs dies before Anſwer, cannot be 
read without Order 65, 6 
10. Ancient Depoſitions may be read 
without Bill and Anſwer 66 n. 
11, *Depoſitions ſigned by the Com- 
miſſioners are not Evidence in an 


Information for Perj ury, without 
Proof that the Party ſwore them, 


Page [65] 

12. Depoſitions taken in the Spiritua} 
Court, in a Cauſe relating to Lands, 
cannot be read 656 


COURTESY, See under Baron, &c. 


CREDIT, | 
The Nature of it 154, 156 


CUSTOM, Se BiLLs or ExcHance, 


2, 3+ Net Guilty in Treſpaſs under 
Is8VE 23. 


D. > 
DATE 


{ See Bonn, 2,3: Non” efl FaF. under 


Is8Ve, 19: EnTry, &c. under 
Not Guilty in Ejectment under Is- 
SUE, 5 : LEASE, 2. 
1. The Import of the Word 455 
2. Where the Date is only a Point 
of Computation, and the Intereſt 
| does not begin from thence, theſe 
Words From the Date; thenceforth ;; 
from the Day of the Date ; are all 
one 456 
{See SYNoPTICALINDEx, No.180.] 
3. The Date is no material Part 
of the Deed 457, See 460 
4. If a Man declare upon a Bond 
dated the 2d of Auguſt, and the 
Jury find it dated the 1ſt, the 
Court cannot adjudge them to be 
the ſame; otherwiſe of Leaſes 


458.459 


DEATH, See Not Guilty in Treſpaſs 
under Issuk, 22. : 25 


DEB T. 
See Mion of Debt under Acr ion; 


OArn; PAYMENT, 6; WITNEss, 
15,16, | 


Of 


* WIS... — $44 02,4 9 
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Of Debt on ſimple Contract P. 341 
For what Action of Debt will lie 
14 

1. Two Debts of equal Value, ty 
connected with the ſame Tranſ- 
action, are no Satisfaction to each 
other, without Agreement, which 
muſt be pleaded; but Demand 
ariſing on the ſame Contract, and 
in the ſame Action, may be bal- 
lanced (See Set-eff.) 338, 339 


DECEIT. 
In what Caſes Action on the Caſe, 


in Nature of a Writ of Deceit, 


will lie; 

See SYNOPTICAL INDEX, No, 248 
—254. | 

See further Lau- Mager, 4. 


DEEDS. 


See ConsTrryucTron or WorDs; 
ConTRACT,'2; DaTE, 3; FEOFF- 
MENT, 1; INROLLMENT Va et 
Fag. under Is8Vvz; LEAsE, 1; 
PRESUMPTION, 3. 

1. A deed conſiſts of Three Things, 
2. Firſt, Of ſealing the Deed. 
3. Secondly, Of the Delivery. 
4. Thirdly, In every Contract there 
muſt be ſome Right transferred, or 
Obligation created 77 
5. By the Statute of Frauds, a Deed 


is neceſſary to paſs a Freehold, or | 


Term for Years, and the Ceremony 
of Livery is not ſufficient 87 
6. A Man may plead a Condition to 
determine an Eſtate for Years, 
without Deed 88 
7. The Decd itſelf muſt be given in 
Evidence, and not the Copy, and 
be proved by one Witneſs at leaft 


96, 
* Unleſs it is an ancient Deed, which 
may be read without Proof, if Poſ- 


feſhon has gone with it, though |. 


the Witnels be alive 193, 94] 


8. What is an old Deed Page [904] 
9. But where Evidence is to be given 
of a Deed, to a Jury, to prove 
the Import of the Deed, that it Was 
in ſuch a Houſe, and the Houſe 
was burnt, is ſufficient 98 
10. A Copy of a Deed is good Evi- 
dence, if it be proved to be com- 
pared with the Origin), where the 
Original is in the Defendant's 
Hands, and he will not produce it 
8. 


11. If the Contents of a Deed = 
proved or collected by a Jury, on 

a ſpecial Verdict, and the Deed it- 

_ ſelf is given in Evidence, or found 
in hec verba, the Deed ſhall con- 
troul me _ Evidence, or Col- 
lection of the Jury 99 
12. Where the Poſſeſſion has —— 
with any Deed, for many Years, a 
very old po of fuch Deed may 
be given in Eviden ce, with Proof 
alſo of the Loſs of the Original 

| . 100 

13. The Inſpection of a Deed iu - 
| rolled, is good Evidence, where the 
Deed needs Inrollment 101 
14. In hat Caſes, and againſt whom 
the Recital of one Deed, in another, 
is Evidence of the recited Deed 
101 

15. A Deed 40 (now JP) Years old, 
may be given in Evidence, without 
Proof of the Execution of it; but if 
Poſſeſſion had not gone along with 
it, ſome Account ought to be 
& given of the Deed, for then the 
Preſumption in favour of it fails 
| ; 103 & n. 104 

16. 80 if it be raſed, or interlined, it 
* ought to be proved by the Wit- 
neſſes, if living, or their Hands 
proved if dead; the Prefumption in 
favour of the Deed is encountered 
by another Preſumption, from the 
Blemiſhes of it, and therefore its 


* 


N Credit 


TABLE OF PRINCIPAL MATTERS: 
DEEDS, 


| Credit ought to be reftored by 


Proof of the Execution; ſo if it 


imports a Fraud Page 104, 105 
17. A Deed may be given in Evi- 


dence, on a Rule of Court by Con- 
ſent, without Proof of ſuch Deed 
106 


In what Caſes Paro Evidence ſhall or 
ſhall not be admitted to explain 
Deeds | 311 


Loſs of Deeds, &c, See Corr, 7; 


Dos, 9, 12; Profert under 
DEEDs, 1; INROLLMENT, 2. 


Deeds cancelled, where Razure, Inter- 
lineation, and breaking off the Seal, 
avoids the Deeds, See DE RDS, 16; 
Non eft Fact. under Issuk, 14, 16; 
WirxEss, 15, 17. 

1. Razures and Interlineations were 
formerly determined by the Court, 
but now left to the Jury 107 

2. An Alteration of a Deed, in a Part 
not material, by a Stranger, with- 
out the Conſent of the Parties, does 
not avoid the Deed ; but it does if 

in a Part material 

110 & n. there. 


3. But an Alteration by the Party, | 


though in a Point not material, does 
Lo the Deed 109 
4. If one Covenant be altered, this 
deſtroys the whole Deed 110 


5. If Blanks in Places material be 


filled up by Conſent of the Parties, 
the Obligation is void ; but not if 
in Places immaterial 110, 111 
6. Where the Intereſt veſts as by 
Livery and Deeds of Leaſe and 
Releaſe, the Deed has no continu- 
ance, it may be pleaded or given 
in Evidence, though the Seal be 
taken off; but where the Deed is 
neceffary to be ſhewn, in order to 
acquire the Intereſt, as in all Things 
lying in Grant, there the Claimant 


1 o8,9 See | 


fails if the Seal be torn from his 
Deed Page 111, 112 
7. If an obligation were ſealed, when 
pleaded, and after Iſſue joined the 
Seal were torn off, yet the Com- 
lainant ſhall recover 113 

8, If the Seal of a Deed be broken off 
in Court, it ſhall be inrolled there 

| ib, 

9. If one of the Obligors? Seals be 
torn off, it deſtroys a joint, but not 

a ſeveral Obligation 113,114 
10. If two are bound jointly and ſe- 
verally, and the Seal of one of them 

is torn off, this is a Diſcharge of the 
other 114 
Profert, See Box p, 2; FEOFFMENT. 


1. The general Rule is, that there 
muſt be profert made of ſolemn 
Contracts, in an Action founded 
upon ſuch Contracts, unleſs de- 
tained by the other Side; even tho? 
burnt by Fire ; and the Reaſons of 
this Rule 977 8 

2. Neither Parties to a Deed, nor 


privies in the Eſtate, can take Ad- 


vantage of a Deed, without ſhew- 
ing it | 80 
3. When a Man ſhews a Title in 
himſelf, every Thing collateral to 
the Title ſhall be intended, tho? it 


be not ſhewn; where the Deed is 


neceſſary ex proviſione hominis—But 
it muſt be * lt where the Deed 


is neceſſary ex in/titutionelegis $2,83 
4+ Things that lie in Livery, may be 
pleaded without Deed, not Things 
that lie in Grant 84, 85 
5. He that has a particular Eſtate by 
Grant, muſt ſhew not only his own 
Conveyance, but the Deed para- 
mount 88 
6. They who claim an Eſtate by act 
. of Law, as Tenants in Dower, by 
Elegit, or the Guardian in Chivalry, 
may 


—— 
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mM ert. 
without 


Drrps, 
may make their 
- ſhewing the Deeds Page 89 
7. Or may claim a Condition, or 
claim an Eſtate defeated by the 
Condition without a Deed; and 
are not eftopped by the Livery 89 
8. But [Tenant by Curteſy cannot 
clatm an Eſtate lying in Grant, 
without a Deed ſhewn; nor can 
he, nor the Lord by Eſcheat, de- 
feat a Freehold, without ſhewing 
the Deed 90 
9. When any Perſon ought to e 
the Cuſtody of the Deeds, there, 
where ſuch Perſon is compelled to 
ſhew his Title, he ought to make 
2 Profert; but an utter Stranger 
to a Deed is not compelled in 

Pleading to ſhew it 91 
[See SYNOPTICAL INDEx, No. 29.] 
10. If a Releaſe is made to a Re- 
mainder-man in Fee, Tenant for 

Life ought to produce the Deed 91 
11. Letters Patent inrolled in the ſame 
Court, or Records in the ſame 
Court, need not be profered to the 
Court; but a Deed inrolled, or 
LettersPatent of another Court muſt 

» 9 
12. Deeds pleaded are in the Cody 
of the Law during the whole Term, 
and if denied, remain in Court for 
ever; if not, they ſhall go back to 
the Party after the Term is over 

9 
13. Such a Deed remaining in the 
Court, may be pleaded in another 
Court without ſhewing it 95 
14. In an Action of Debt on a Bond, 
the Profert is Matter of Subſt 


9 
15. But a want of Profert of Letters 
of Adminiſtration, in an Action by 
an Adminiſtrator, ſhall not be 
taken Advantage of on a general 
Demurrer : and where a 'Third 
Perſon claims under an Executor 


/ \ 


or Adminiſtrator, Profert is not 
required Page 93 

DEFENDANT, See Proof of the 
1Jue, on whom, under Is8vs ; AE 
NESS, 26. 


DEMESNE,S-eAncitxT DEMESNE. 


DEMONSTRATION. 


I- Knowledge by Demonſtration what 
1, 2 
DEMURRER, See Box, 23 Non 
e/t fact. under Issvk, 23; Solvit ad 
diem under Is8U8, 5. 


DEMURRER ro wt aan its Ef- 
fect; 


See SYNOPTICAL bnd No. 658 
96583 659 

DEPOSITIONS, See under CourT 

or CHANCERY. 


DEPUTY, See a chro 55 Wir- 
NESS, 10. 


DET IN UKE. 
See , Net Guilty in Trover, under 
IssuE, 8. 
This Action is brought, where the 
Object is to recover the identical 
Property, and not the Value 535 


DISCLAIMER, See the Title, &c. 
under Net Guilty in Efectment, un- 
der IssUE, 2. 


DISSMISSION, See under BIII. 


DISSEISIN, what it is 


441 
See ENTRY, 3, 43 Nul tiel Tort, 
under Issuk, 1. 


e | DOMESDAY, See Manor. 


DOMESDAY-BOOK, what 53 


DOWER, See Con x, 4, 8; Profert 
under DEED, 6, 7; VERDICT, 8; 
BaRoN and FEME., 


DURESS, See Non eff fact. inifler 
Issuk, 11. 
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- DYING PERSON, 
Declarations of, how far admiſſible 


in Evidence Page 211 
E. | 
ECCLESIASTICAL COURT, 
See DEPoSITIONS 3 SPIRITUAL 
CourT. © 
EJECT MENT, 
Principles of this Action 443 


1. Ejectment will lie for ſo many 
Acres of Herbage ” "<a 
2. If a Man iſſue out an Elegit, and 
brings an Ejectment to try his 
Title, he muſt ſhew his Elegit filed 
| 4 474 
3. If the Plaintiff declares for a Ma- 
nor, he muſt prove the Attorn- 
ment of the Tenants 454 
See Not Guilty in EjeAment, under 
Issue; Not Guilty in Treſpaſs, un- 
der Iss, 11; TRIAL 6; VER- 
DICT, 7, 14; Elegit under Wir. 


No. 189. 


ELECTION COMMITTEES of be 
Hovse of COMMONS 3 


Of Evidence before; 


See SYNoPTICaL INDEX, No. 685 
to No. 741. | 


ELEGIT, See WIT; EJECTMENT. 


ENTRY, 


See Not Guilty in Ejectment, under 
Issuk; LEASE, 4; RENT, 1. 

1. If a Man makes a general Entry 
into part, this is ſufficient to veſt 

the whole Eſtate; for the Pre- 
ſumption of the Law is always in 
Favour of the Poſſeſſor, until the 
contrary appear 468 

Vopr. V. 


[And further SYNoPTICAL INDEX, | 


) 


2. But where he enters to deveſt an 
Eſtate, his Entry muſt be ſpecial 
Page 469 
3- If one diſſeiſes another of one 
Acre, and at another Time of 
another, the Diſſeiſee may enter 
into one of the Acres, in the Name 
of the whole; but where the Sei- 
ſin is different, the Entry muſt be 
diſtinct in both Acres 470 
4+ If there be a Diſſeiſin of two Acres, 
in two different Counties at the 
ſame Time, there muſt be diftin& 
Entries ; . 471 
5. If a thing begin without ſolemni- 
ty, it may be defeated without 
Entry 9 472 
6. If a Man make ſeveral Conditions 
annexed to ſeveral Feoffments of 
two Acres of Land, and both Con- 
ditions are broke, he muſt make ſe- 
veral entries 471 
7. If J. S. is a Truſtee of a Leaſe for 
gr N. and is diſpoſſeſſed, and a 
tranger enters in- the Name, and 
by the Direction of J. NM. this is 
no Entry of the Truſte 472 
ESCAPE, See Ni debet, under Issuk, 
12. | 
ESCHEAT, Sze Prefert, under 
Deeps, 8. ; 
ESCROW, See Von 
IssukE, 15. 


ESTATE-TAIL, See Recovery. 


ESTATE FOR LIFE, 

See Profert, under DxEevs, 7, 10; PRE- 
SUMPTION, 2; RECOVERY, &c, 23 
VERDICT, 11, 15. 55 

t. If Tenant for Life plant Oaks, they 
go to the Remainder- man [249] 

2. Or if he improves the natural 
Product; but if he rears Hops on 


ancient Stocks, they ſhall go to 
his Executor | 501 


5C 3. Roots, 


of fatum under 
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3- Roots, nay even Trees, belonging 
to a Gardener who raiſes Plants 
for Sale, ſhall go to the Executor, 

and not to the Heir Page 501 


ESTATE FOR YEARS, Se Dauss, 
4-63 Vaart, 10. 

ESTATE AT WILL, S., Conn, 

2, 15, 16; WirXESs, 9. 

ESTATE IN REMAN DER, See | 
Corn 11. 


ESTOPPEL; 
What it is, and it's Operation 86, & . 
See SynoPTICAL InDex, No. 28. 


and Profirt under Dxxps, 73 
FROFFMENT, 4, 5. 


ESTOVERS, See Nullum fecit waſ- 
tum, under IssUE. 

EVICTION, See AN? debet under 
IsvvE, 6: RxxT, 9- N 


EVIDENCE, 
Se Baron, c. 2, 2, 4, 63 Court 
Baron; Cover SernITUAL, I, 
a7; BRL; ANSWER, 1, 2, 3, 4, 5, 
6, 7, 8; AFFIDAVIT; Depoſition: 
under Cour or Crancaxr; 
Conrassion or THE Parr; 
Cor rn; Corr; BounDarits, 
Decree under Coux r or CHance- 
Arz; ExxcuTion; Exgcu rox, &c. 
*- ExEMPLIFICATION ; FEOFFMENT, 
2, 3, 71 FIN; INROLLMENT ; 
Isson; Norns, 1; Aſauit under 
Tuxer Ass, 2; TRIAL, 3. 4, 5, 6; 
Vervpict, 3, 4: Probate under 
Waits, &; Wirxess; Warr, 


27 3- 
t. The of Evidence t, 2 
. The origin of Evidence 374 


3. The firſt Rule of Evidence is, that 
the Law requires the utmoſt Evi- 
dence, * of the 9 


ag. 


9. The 


capable of; the ing of this 
Rule age 4z8 
4+ Evidence is either written or un- 
written 5 
5. Which is to be preferred in the 
Scale of Probability 5, 6 


| 6. Written Evidence is either public 


or private 7 
7. Publick is either records, or mat- 
ters of an inferior Nature ib, 
8. Compariſon of Hands is Evidence 
in-civil, but not in criminal Caſes ; 
for the Compariſon of Hands is 
no more than a Preſumption found- 
ed on the Likeneſs, and the Pre- 
fumption is in favour of the De- 
fendant, that he is not guilty z ſo 
there is no more than one preſump- 
tion againſt another 53, 54 
ope's Licence without as 
King's has been held good Evidence 
of an Impropriation 75 
10. The Pope's Bull is no Evidence 
of a Preſcription to be diſcharged 
of Tithes, for the Bull contradias 
ſuch Preſcription : but is Evidence 
on a ſpecial Preſcription 76 
11. An old Terrier or Survey of a 
Manor may be given in Evidence 74 
A Terrier of a Glebe ſcarcely admiſ- 
ſible in Evidence for the Parſon ib. 
12. An old Map of Lands allowed 
Evidence, when it came along with 
the writings, and agreed with the 
Boundaries adjuſted in an antient 
Purchaſe 75 
13. Private Evidence is two-fold 
Deeds or other Mattets of an inſe« 
rior Nature | 
14.“ Written private Evidence not 
under Seal is to be conſidered at 
Common Law, and on the Statute 
of Frauds 110] 
15. In Evidence not under ſeal, at 
Common-Law, notes are to be 
conſidered cron 111] 
10. 


TABLE OF PRINCIPAL 
16. Mere hearſay is no direct Evidence 


1 Page 889 
17. But may corroborate the Teſti- 
mony of a Witneſs 890 
[See p. 279—281 and SYNoPTICAL . 
_  Inpex, No. 98—103.] 
18. How to weigh Evidence 294 
19. Of the Objects or ſubject Matter 
of Evidence, and how they may be 
r 3113 


EXAMINATION, 
See Commis310n, 


1. Examination before a Magiſtrate, 
of one dead, not allowed in an In- 
formation for a Libel 215 


EXAMINATION de bene efſe, See Depo- 
fitionrander COURT oF CHANCERY, 


EXAMINATIONS before a Coroner. 


1, On Oath that a Witneſs is dead, or 
unable to travel, or cannot be 
found, his Examination before the 
Coroner is good Evidence ; but the 
Coroner muſt ſwear the Examina- 

tions are the ſame which were taken 
before him on Oath 214 

ExAaMINATIONS in perpetuam, &c. 

© See Depofitions under CourT oF 
CHANCERY, 3. 


EXCHANGE, 
The Nature and Method of it *{ ” 111 
161 u. 
| * See further SALE, 45 


EXCISE LAWS; 
Of Evidence relating to Convictions 
on; See SYNOPTICAL InDEX, No. 


619—6223. 1 


EXCOMMUNICATION, S Wir- 


they were revoked 


2. Exemplifications are two-fold; un- 


9 
ot 
whe” 


MATTERS, 
* 


"EXECUTION, 


See AvERMEnT; ExEcuTOR, Cc. 1, 
2; War, 2. 

You may take out Execution on a 
Judgment in Paper, figned by the 
Maſter 3. but you cannot give a 
Copy of it in Evidence, till it "is 
brought in Parchment Page 24 


EXECUTOR 


| AND 

ADMINISTRATOR, 
See Profert under DetDs, 1g 
Corn, 4, 6, 10, 11; Non eft fad. 
under Issux 24; Non afſumpfit in- 

fra, &c. under IssuR 5; Wir- 
NESS, 7, 15, 16. | 
1. On Plene Adminiſtravit, upon re- 
turn of a devaſiavit by the Sheriffs, 
Execution executed cannot be given 
in Evidence without the Judgment 


In debt againſt the Executor he 
pay the Teſtator was taken in 
xecution on Cap. ad Satisf. and 
found that he was taken on an 
alias capiat, this maintains the Plea; 
but not if it had been found he was 
taken on a capias pro fine, or a capias 
utlagatum 43 
3- * If Letters of Adminiſtration be 
given in Evidence, you may ſhew 
(rar. 
EXEMPLIFICATION. 


1. Why it is of greater credit than any 
ſworn Copy . 19 


der the Broad Seal, or under the 
* of _ Court : ib. 
Exemplifications of Depoſitions im 
: Equity ſhall be delivered to the 
Jury if the Party be dead; but if 
they comprehend the Teſtimony of 
S$C2 ſomes 


TABLE OF PRINCIPAL MATTERS.” 


ſome that are living, they ſhall not 
de given in Evidence Page 208 


' EXHIBIT, See VerDict, 8. 


EXTORTION. 

The Party injured is a good Evidence | 
to prove Extortion 671 
How it may be committed 672 


F. 
FALSE IMPRISONMENT, 
By ſending a Perſon Priſoner beyond 
Sea; how puniſhed 610 
FALSITY, See Not Guilty in criminal 
Matters, under Issux. | 
FATHER anpd CHILD, See TREA“Z 


80N; WILL, Cc. 3; Probate under 
WILL, Se. 2. 


FELONY, 
See Not Guilty in criminal Matters, 
under Iszvse; PrINciPaAL, Sc. 
| Wirtnsss, 61. | 
1. Time, Place, and the Inſtrument 
wherewith the Felony was com- 
mitted, are immaterial Circum- 


ſtances * 870, 1,2 
FEOFFMENT, 


Livery ; See Deeds cancelled dee | 


DzxeDs6; EnTRY G; Profert under 
Dos, 4 the Tith, &c. under 
Not Guilty in Ejeftment, uaderIs8uEe, 
8, 9, 10 WiTNEss, 9. 


1. Livery what, and why the Solem- 
nity of a Deed not neceſſary to it 


3 | 86. 
2. A Man may plead a Feoffment orf 
' Demiſe without ſaying per Indent. 
and yet give the Indenture in Evi- 
, dence 85 
3. But if a Man pleads a Feoffment, 


per fait, Quære, if he can give 2 
Re * - 


4. Livery is an Eſtoppel in Pais 


parol Feoffment in Evidence? 
| Page 85 
[See further SYNoÞTICAL INDEX, 
No. 27.] | 
86 
5. If the Defendant pleads the livery 
and Seiſin from the Plaintiff, he 
cannot reply, the Livery was condi- 
tional without ſhewing a Deed; 
but the Jury are not eſtopped from 
finding ſuch a conditional Feoff- 
ment 86, 87 
If a Deed of Feoffment be proved 
and Poſſeſſion has gone with it; 
Livery ſhall be preſumed, but if 
not, the Livery muſt be proved; but 
if the Jury find the Deed and Poſ- 
ſeſſion going with it, yet the Judges 
on ſuch finding cannot adjudge it 
a good Conveyance x05, 106 
7. A Deed of Feoffment may be gi- 
ven in Evidence as a Releaſe 106 


FIN E, 


See Entry under Not Guilty in 
Ejeftment under Is8VE, 2; Voip. 
&c, 2. Ky 

1. Why the Chirograph of a Fine is. 
Evidence to all Perſons of ſuch a* 
Fine, but not of the Proclama- 
tions, but they muſt be examined 
from the Roll 25, 26 


[See SYNOPTICAL INDEX, No, 3.] 


2. A. levies a Fine of the Manor of 
Dale, and has two manors called 
Dale, Circumitances may be given 
in Evidence to prove which manor 
he intended 38, 311 


6, 


4 


3. Of the Operation of a Fine 31 
FORGERY 
What and how puniſhable 684—690; 


See alſo 8SrMOrTICAL Inpex, No. 
289=-294. and WITNESS, 13. 
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FRAUD, 


Covm, Ce; See Daep 16: the Title 

under Net Guilty in Ejeftment 
under Issux, 7, 8, 9, 10. 

1. Voluntary Conveyance has no 

badge of Fraud, unleſs the Party 
were then in Debt or in Treaty for 
Sale of the Lands 


G. 
GAME LAWS. 
Of Evidence applied to Convictions 
upon; 
See SyNoPTICAL INDEX, No. 
610—618, 


GAMING. 


Securities given for gaming Debts, 


the Nature and Effect of 196—204 


GENERAL WARRANT, See 
W, arrant, 3» 


GIFT, See under AcTioNn. 
GLEANING, See Iss ux, Not Guilty 
in Treſpaſs, S. 


GRANT, 


Ser Drzps cancelled 6; Profert, 4, 
5, 8; under DEEDs. 


1. What things lic in grant, and how 


9 muſt paſs under the Hand and 
Seal of the * or by Preſcrip- 
tion 88 
GUARDIAN, See Profert under 
DRU, Ce; of the Leaſes under mo 
Guilty in Bjeftment under Iss ux, 8 
WI1ITNESs, 5, 6. 


H. 
HEARSAY, See EAN, 16, 1); 
WI1ITNESsS, 54. 
HEIR, See Corn, 10; the Title, &c. 
under Net Guilty in Hau under 
ee 10. 


z 


Page 307 | 


„ | IMPARLANCE what 


HER ALDS-OFFICE, 


Rolls or ancient Books in; how far 
Evidence Page 74 


HOMICIDE, See Issvz, Not Guilty in 


criminal Matters. 


HISTORY, how far Evidence 


HORSES, 


How the N of them is trans- 
ferred 345 


HOUSE OF LORDS 


Journals and Minutes of, in what 
caſes Evidence | 18 
As to Evidence before the Houſe of 
Lords, in Original and appellate 
Cauſes; 
See SYNOPTICAL INDEX, No. 678 - 
—683 : and See alſo IurRAChH- 
MENT. 


HOUSE OF COMMONS 


Journals of, equivalent to Records 46 
See ELECTION COMMITTEES, 


HUNDRED, See WI1TNEss, 20. 


I. 


IDENTITY, See Fixx, 2: ANswR 
43 Aﬀedavit under Couxr or 
CHANCERY, 1. 

DEO T; LUNA TICKER, Se Wrr- 


NESS, 48. 
JEW, See WIr xs, 43. 


75 


ye 


93 


IMPEACHMENT 
By Houss or Commons, Rules of 
Evidence on ; 
See SYNOPTICAL Inox, No. 3993 | 
684, Ce. 
IMPRISONMENT, See Not Guilty 
1 in Treſpaſs, ou lexus, 3: "ny | 


303 


i —ů — —— —  % — 


. VanpIcr, 3, 4 


It is now Felony without Clergy by 


ge him 422 
See Not Guilty in Traaß under Is- 


en 
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IMPROPRIATION, Ser Evivaxcs 


9 | 
INCLOSURES, see Net Guilty in 
Trefpaſt under Ne, 7˙ 


INDICTMENT, 


Ser APPEAL Ne Guilty in criminal 


Matters under Inzun: Trials: 


1. Lies for entering a falſe Marriage 
in the Regiſter Book Page 72 


. flat. 26 Geo. 2. c. 33. f 16. ibid. u. 
INDORSEMENT, See Inder/ement 
under Bills of Exchange. 
INDUCEMENT, See under Ac- 
ION. . | 


„ "IKTAaHt,. 

See Anſwer under Court or 
CHhAncery 2: Non eff fact. un- 
der Issus 10; Nen un- 


Isgve 2: Law WAGER 1: 
o1D, Ce. 3: Wiruzss 5, 6, 45, 


46. 
1. An Infant may have an Action on 
the Caſe 369 


INFIDEL, See Wirxxss. 2, 43+ 


' INFORMATION, S., Taiar, 6; 


Witneſs, 12, 13, 14. 


INN-KEEPER, 


In an Action on the Caſe againſt 
an Inn- for ſuffering $ 
of the Plaintiff to be taken out of 
his Houſe, he may give in Evidence 
that he previouſly told the Plaintiff, 
his Houſe was full, and he could 
not lod 


SUE, 15. 
INRQLMENT, 


1. Where a Deed ls inrolled the In- 
dorſement of that Inrolment js 


Evidence without further Proof of 
the Deed Page 25 


2. But if the Deed inrolled be loſt, 
and the Clerk of the Aſſize makes 
out a N the Inrollment only, 
this. is no Evidence, without prov- 


ing it examined 26 
INSINCERITY in Teſtimony, Indi- 
_ cations of 300 


INSPEXIMUS, . See Dzzvs, 13. 


INSURANCE, A general ſummary 
of the Law relative 203 
See SYNoPTICAL Id Ex, No. 58, 


—65, 72. and the Work p. 16 
to 200 in the Notes. 1 


INTENDMENT, See AverMENT 3 
Bonp; Profert, under Deeps, 3. 


INTUITION. 
The Nature of intuitive knowledge, 
2, 3. 
JOINTENANTS and TENANTS 
in COMMON, Se Conn, 5,63 
Net Guilty in Ejeftment, under Is- 
SUE, 3, 4+ Net Guilty in Treſpaſs 
under Is8UE, 4, 5. 


188 UE. 
- General Iſſue. 

1. An informal Iflue is aided by the 

Statute of Jeofails © 331, 2 
2. On a ſpecial Iſſue nobody can run 
into any Point that is out of the 
Iſſue; but on the Ifue, 
whatever tends to ſatisfy the Plain- 
tiff's cauſe of Complaint may be 
given in Evidence [230] 


Non gi fallum. - | 
1. You may give in Evidence on Non 


See Dxxpt, 14; Dee, rancelled, 8 
Profert nd Deans, 11. R 


| of faftum, that the Obligation was 


- delivered 


| TABLE OF PRINCIPAL MATTERS. 


ISSUE. Non oft fatum. 


| delivered to the Uſe of another, and 
oo 2 316 


2. 57 c the Oblig 


© livered to 3 to de kept till 
certain Conditions were perform- 
| ed, aud that he delivered the Bond 
to the Obligee before they were 


performed 315, 316 
3. If the Witneſs delivery at 
another Place; If chat War- 
rants the Iſſue ? [159] 


4. In Debt againſt two, if it is proved 
the Deed of one, and not of the 
other, the Iſſue is maintained 316 

5. You may give Not lettered in Evi- 
denoe, on Mu eft fuctum 318, 

6. Whether Riens paſſa par le fait 1 
be given in Evidence 325 

7 The Plaintiff declares on an Obli- 

tion to Ralph. Obligation to 
Nanda, is no Evidence on this 
Iſſue; ſo Edmund and Edward 
16 


3 
$. Evidence that the Defendant was 


blind, and the Decd miſ · read to 
him, will juſtify this Iſſue 318 
9. A Stranger cannot plead a general 
or a ſpecial Nen eff factum, but 
Riens paſſa par le fait 226 
10. Ia cannot be given in Evi- 
- dence, * muft be leaded; but 
Coverture ma 319 
11. Durefs cannot be given in Evi- 
. _ dence 318 
12. If a Deed is only voidable, you 
muſt conclude to the Court with 
Judgment, Si Actio, &c. 320 
13. Where the Queſtion relates only 
to the ſigning, ſealing and deliver- 
ing of the Deed by the Defendant, 


he r ee en 


24+ But anciently where the Deed was 
ſigned, ſealed and delivered, yet 
Was originally void by matters de- 
hers, as Coverture, &c. or become 


20. If a a Man confeſſes the Obliga- 


; 


void in &c. the De- 
fendant muſt have pleaded the Mat- 
ter ſpecially, and concluded int 
non eft nw Page 320, 321 
15. If a pleads, delivered as an 
Efcrow, and concludes ſpecially, 


Nnt non «ft ſadum, the 


way is to put it to the Jury, but he 
per 1p to the Court, by an Har 
7 veriſcure 221 


Court, a Man cannot plead Mon of 
Factum, but may plead Riens 25 
par le fait 

17. If you plead breaking the Seat 
or razing, or any Addition after de- 
livery, you may conclude Mu, &c. 
though 2 is to con- 


cud to the Court Judgment, 
$i Adio | 322 
18. If a Man pleads that the Obligs- 
tion was made to another, and not 


to the Plaintiff, this is ill, and 
amounts to the General Iſſue a 


dif was made without Date, and 
that the Plaintiff added a Date, and 


Lint non e fn, this is and, 
328 


19. If a Man pleads that Fa. 


tion, and plcads an Acquittance, 
he cannot conclude Nn eff faftum - 
either generally, 2 8 an nt, 
but Judgment 8: ; 316 
21. A Man be = an Obliga 
tion made to himſelf, and on Xen 
ef faftum, the Jury find an Ob- 
ligation made to another of the 
ſame Name, or to the Plaintiff and 
another, and that he brought the 
Action ſole, which he ought not, 
but as Survivor, the Defendant may 

demand Oyer and demur to it, 
but ſhall not take Advantage of it 
on the Plea of Non g factum 317 
504 232. Action 


, ] . AI MAD» Oo EI WT Anon — — — 


* p 
2 — 
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22. Action againſt V. S. the Jury 
find a Special Verdict, that V. S. 
entered into an Obligation to the 
Plaintiff, by the Name of T. S. this 
is found for the Defendant P. 317 
23. If the Defendant pleads Non g 
factum, and demurs to the Obli- 
gation, the Demurrer is void 324 
. Debt on a Bond againſt the Exe- 
cutors of F. B. the Defendant 
pleads Quad ſcriptum prædictum 
(inſtead of Vn 7/ factum J. B.) Neon 
9. factum ſuum; good after Verdict 
22 

25. If two are jointly bound, -*" 
one is ſued, he muſt plead this in 


Abatement, and cannot give it in 


Evidence on the General Iſſue; 
otherwiſe in Aſumgſit, and the 
Reaſon of the Difference (168, 9) 


26. In Debt on an Obligation, the 


Defendant pleads there was a Sche- 
dule annexed, which is diſ-annex- 
ed, and Int non eff factum, this 
is bad; but good had he concluded 


to the Court, with Judgment Si 


233» 4 
Solvit ad diem. 

1. In Debt, on a ſingle Bond, Pay- 
ment without Acquittance, is no 
Plea 329 

2. But Payment at the Day is a good 
Plea to Debt, on an Obligation, 
with a Condition 326, 327 

'3- If the Condition is to pay Money 
at a certain Day and Place, Pay- 
ment before the Day and Acquit- 
tance, is no good Evidence 328 

[*176] 
But ſee the Stat. 4 An. c. 16. 5 12, 


4.*When the Solvend.” of a Bond is | 


future, a Man may plead Payment 
before the Day, and that no- 


thing is in Arrear [172] 


5+ Debt on an Obligation, the De- 
fendant pleaded that after the Day 
of the Writ purchaſed, he paid 
to the Plaiatiff.60/, Parcel thereof, 
which he received. Jud. de breve; 
and on Special Demurrer, adjudy- 
ed for the Plaintiff Page 329 
6. In Debt on an Obligation of 10/7. 
it is a good Plea that H. was joint- 
1 5 with Defendant, to whom 

e Plaintiff made an Acquittance, 
dated before the Bond, but de- 
livered after, in which he acknow- 
ledged the Payment of 205. in full 
ſatisfaction of the 10/7. 339 
7. Debt on Bond to a Biſhop; De- 
fendant pleads Payment to 7. S. 
Bailiff to Plaintiff, and by his com- 
mand, and avers it came to his Uſe. 
This Averment makes the Plea 
double 238 
8, In Debt on a Bond of 200/. con- 
ditioned to pay 105 /. Defendant 
pleads Payment of the aforeſaid 
Sum of 100 J. at the Day. Plain- 
tiff replies, that he did not pay ſaid 
105 J.— This is bad, becauſe Plain- 
tiff and Defendant do not join in a 
Point 331 


9. But if a Plea is, Payment of 501. 


on June 14, and Plaintiff replies, 
that he did not pay it on the ſaid 
14th Auguſt ; and Verdict found 
that he did not pay it on June 14, 
this is no Error ib. 


Neon a umpſet infra ſex e 
1. This Iſſue is founded on Stat. 


21 Fac. 1. c. 16, and lies in all ac- 
tions on the Caſe 08 


2. Does not extend to an Aſimꝑfit be- 
tween Merchant and Merchant ib. 


[See SyNoPTICAL InDEx, No. 
169. | 
3. This 
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3. This Iſſue is pleaded either by way 
of Negative to the Declaration, or 
by way of Bar Page 4 


4. The Gonfeſlon of the Debe by the 


Defendant within the Time, is 
Evidence of a new Promiſe, to the 
Jury: though not of itſelf a new 
Promiſe.if found by a ſpecial Ver- 

dict | 410 
[See SYNOPTICAL Ix Rx, No. 160, 
167, 168. ] | 
5. Declaration in Aſi by the 
Executor, and the Aſumgſſt is laid 
to the Teſtator eight Years before, 
and the Promiſe renewed to the 
Executor within ſix Years, allowed 
to maintain the Iſſue 178, 91 
[See Srwor ric AL InDEx, No. 
170. J 

6. ® Indebitatus Aſumpſit againſt four, 
they plead Mon lug, infra 6, 
and the Evidence is, that they all 
aſſumed out of the compaſs of the 
ſix Years, and that one aſſumed 
within, and the Verdict found that 
one did aſſume, and diſallowed. 
Qu. Whether one only ought not 

to be ſued?” [179] 


Actio non accrevit infra ſex Annos, 

This is the proper Plea, where the 
Cauſe of Action is diſfinct from the 
Promiſe 412 

Non Aſſumpfit ; See Baron, &c. 1, 2, 
3» 4, $- 6 3 Non eft fact. under Is8VvE 
25; Net Guilty in Treſpaſs under 
IssuE, 22. 


The Nature of the Iſſue of Non afſumpſit. 


1. Upon an Aſumpſit, Covenant un- 
der Hand and Seal to pay, is no 
E idenge : nor any ſpecialty or 


for Rent: becauſe there is an Ac- 
tion of Debt or Covenant founded 
on them, which was never barred 


ſideration of Marriage, aſſumed to 
do ſuch a thing: on Non aſſumꝑſit 
the Plaintiff proves a Promiſe to do 
three things, of which 'two were 
performed, and the third left un- 
done: the Contract proved does 
not ſupport the Contract alledged 
SO 390 
[See SYNOPTICAL IxDEx, No. 
159. | 
5. On an Indebitatus, the Defendant 
ives in Evidence, that another was 
. with . Plaintiff at the De- 
livery of the Wares, the Plaintiff 
muſt be non-ſuited [186] 
6. A ſpecial Aſumgfi for Hops—Evi- 
dence that the Defendant afſumed 
to pay ſo much for Hops, if deliver- 
ed well packed, picked, dried and 
bagged is good; becauſe they 
ought to be ſo, whether contrated 
for or not 387 
But where the Contract turns on 2 
ſpecific Agreement, it muſt be 
ſtrictly laid and proved accordingly 
„ ih. 


See SYNOPTICAL Invex, No. 156, 
157, 158.] 99 
7. On an Aſumpſit for 201. a Pro- 


matter of Record, or any Contract 


miſe that if two would ſurrender 
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their - Right, he would them 
20 /. —— and that they did, 
is good Evidence ' Page 38 
9. em t for- fifteen "Wks. af, 
vidence of fourtcen or fif- 
teen is not good O72 
9. Action on a Promiſe, that De- 
fendant would not fue Plaintiff, 
Evidence that on Action commenc- 
_ ed, he promiſed to forbear to ſue 
him, good ib. 
10. ® Indebitatus + nn 2 Con- 
tract in which the Plaintiff ſold 60 
Combs of Rye to the Defendant, 
at 140. a b, to be delivered 
to be paid on'the delivery 
of the Rye; and the Proof was, 
that 5o Combs were delivered. be- 
fore Michaelmas, was held good 
Evidence (188, 9] 
11 n an Indebitatus, no Evidence 
can be given of an Account cur- 
rent [189] 
12. Good Evidence againſt a Father, 
that Phyſic was delivered to his 


Daughter at his requeſt [196] 
1. Delivery of the Goods is Evidence 
of a Sale in a Quantum meruit 377 


{See further as to this Action of 4/- 
 ſumpſit, the SyNoyTICaL Inpex, 
No. 121 to No. 1713 particularly 
from No. 126 to No. 140. as to 
Aſfumpfet for Money had and re- 
ceived : a Diſtinction not there 


noticed, ] 
Nl debet. 

1. *Where the Debt ariſes by ſpeci- 
alty, it cannot be diffolved but by 
ſpecialty z but where by act in Pais, 

- jt may be difſolved, by ſhewing 

any Fact in Pair, in Evidence 
ons | 1273, 4) 


lt, 


286 | 


— 


ISSUE 


2. * This Iſſue is two-fold, either per 
Legens or per Patriaem Page [274] 
3. Firſt, per Legem, at is Law- 
Wager; which was firſt invented 
by the Clergy, to purge themſelves 
from criminal Proſecutions, and 
from thence came over into eivil 
 Profecutiong. (See Law-Woager). 
| 1229 

4 Secondly, fer Patrians ; I 
5. If a Man —— a Leaſe for Years 
Nil debet is the General Iſſue: but 
in Debt on an Obligation Nan of 
Jan 333 
6, Eviction, Expulſion, and any ſuſ- 
penſion of Rent is good Evidence 
on this Iſſue 335 

7. If a Demiſe be „ a Lea 

upon Condition is good Evidence 
to maintain the Declaration [280] 
8. Ne unque ſeiſie de la terre way be 
ven in Evidence, unleſs the Leſ- 

r waives the Poſſeſſion 336 

9. In Debt for the Arrears of an 
Account, the Defendant may give 
in Evidence, there was no ſuch Ac- 
count [281] 
10. Payment may be given in Evi- 
dence, but a Releaſe muſt be plead- 
ed [281, 2] 
11. A.. Whether a Defendant muſt 
lead or give in Evidence, that his 
for was bound by Covenant to 
repair, and that he expended the 
Rent in neceſſary Reparations ? 


| 8 
3 
12. In an Action of Eſcape, = a 
debet pleaded, freſh purſuit ma 
be given in Evidence (283 
13. *In Debt for not ſeiting out 
Tithes Nil debet is the general 


Iſſue wal. [286] 


Of general Iſſues that ariſe on Ac. 


tions that ſuppoſe ſome miſdeeds, 
the moſt general is, Not Guilty, 
which 
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| 18 8 
which runs through a man 
Sorts of Actions, firſt evil, ſe. 
_ condly in criminal Matters Page 
1 | | [205,6] 
Not Guilty in Ejeftment, See Nor 
Guilty in Treſpaſe under Iss, 4. 
1. And Firſt of the Leſſors, Secondly 
of the Leaſes, Thirdly of the Entry 
Fiſt of the Leffors. 
1. In this Iſſue they are to be the 
ſame in the Allegation andEvidence 
445 
2. If one declare of a joint Leaſe, 
the Leaſe of two Tenants in Com- 
mon does not ſupport the Declara- 


tion 44 
3. A Leaſe by Tenant for Life, and 
the Reverfioner, if executed only by 
the former, becomes void on his 
Death | | - als 
4+ If a Man declares of a Joint-Leaſe 
by Baron and Feme, Evidence of 
2 Joint Leaſe made and delivered 
by them on the Land is good, but 
not delivered by Warrant of At- 
terne 450, 453 
47. What ſhall be 2 Re-delivery by a 
Wife after the Death of her Huſ- 
band, of a Leaſe for 99 Years, by 
way of Mortgage 450 
5. If there be ſeveral Co-heirs, they 
muſt make ſeveral Leaſes to try 
their Title ? 453 


Secondly, of the Lesen. 
1. The Leaſe proved muſt agree with 
the Leaſe alledged, inthecommence- 


ment, in the Land, and number 
of Acres , 454 
2. If a Man declare of a parol Leaſe, 
and give in Evidence, a Leaſe by 

Indenture, this will not maintain 
the Declaration | 
3. Declaration in EjeAment of Mi- 

chaelmas Term, and the Leaſe de- 


462 | 


| 


UE. | 
clared on bears Date after 
Term, if it appears by Evidence 
that the Bill was filed after the Day 
of the ſuppoſed Leaſe, it is ſuſh- 
cient Page [219] 

4. In Ejectment, a Man declares oa a 
e er ebe. and 

gives in Evidence, an Ejectment 
out of 40 Acres, this is good for the 
40 Acres 4 

5. If a Leaſe of other Lands, for ano- 

ther number of Acres than in the 
Declaration, can be given in Evi- 
dence, Qu.? 463 

6. If a Man declares of a Leaſe of 
many Acres of Meadow and Paſ- 


6 ture, and give in Evidence a De- 


miſe of the Herbage and P 
this will not maintain the Iſſue 464 
7. But if a Man has the Inheritance 
in the Graſs, or in prima Tonſura, 
and lets this to another for Years, 
as a Leaſe of the Lands, the Leſſee 
may declare upon this Leaſe, and 
ive the Title of his Leſſor in Evi- 
ce 464, 5 
8. A Leaſe made by a Copyholder or 
Guardian, is good Evidence, where 
the Declaration is of a Leaſe ge- 
nerally | 465 
| [SeeSyNoPTICAL Invxx, No. 181, 
182.) B 
9. If a Man declare for a Meſſuage 
and i Acres of land thereuntoapper- 
taining, he may, by Evidence, prove 


| what 11 Acres he intended 464 


Thirdy, Entry and Oufter. 
1. Now by Rule of Court they con- 
feſs Entry and Ouſter, and inſiſt 
on the Title only 467 


| 2. But this Confeſſion does not ex- 


tend to ſuch Caſes where it is ne- 
ceſſary to prove an Entry, to make 
a Title in the Leſſor of the _ 

f tilt, 


—— 


* 
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tiff, as for a Condition broken, or 

to avoid a Fine, for there the Leſ. 
for muſt make an actual Entry 
2 Page 467 
3. The Plaintiff makes a Title by a 
Leaſe of 5000 Years, ſealed and 
delivered at Landon, the Court 


tr 
On — Leaſes the Entry is to be 
proved, as well as the Leaſe; but 
in ancient ones the Leaſe preſumes 
the Entry to have been, till the con- 
trary be proved 467,8 
4. I a Man brings an EjeAment of 
2 ReQtory, Evidence that he took 
. the Tithes will not maintain the 
Declaration | 476 
5. If a Man makes a Leaſe, to begin 
a Die dati, he cannot prove his 


prove the Poſſeſſion of the firſt 


474 

2. The Truftee of a Leaſe, Leſſor 
in Ejectment, by his Diſclaimer in 
Pais, will avoid the Plaintiff's 
 Tileat Law; and the only Remedy 
of Ceftui que Tru is in Equity 

| 1 ib. 
3. In Ejectment the Defendant ſhall 
n cive in Evidence a former 


Mortgage or Contract made by 


own Title 
4. A Parſon, in Ejectment, muſt 
e Admiſſion, Inſtitution, and 
Induction, his ſubſcribing the Ar- 
ticles, and declaring a free and full 


himſelf, or otherwiſe impeach his 
478 


| 5 ent 222 to = Book of 
Common Prayer 47 
5. But after — or 20 Yau 2 
ſion, the Clergy ſhall not be put to 
the Proof of theſe Subſcriptions, 
for the long Poſſeſſion is a Pre- 
ſumption, unleſs the contrary is 
proved 475 
6. But if the Parſon ſhews Admiſ- 
fion, Inſtitution and Induction, he 
need not ſhew any Right in his 
Patron on the Ejectment ib. 
7. The Oath of the Party in Chan- 
cery, that the Eſtate is free from 
all Incumbrances, is a Preſump- 


tion that the Settlement made be- 


fore any ſuch - Purchafe or Mort- 
gage is fraudulent ; but then there 
muſt be a Fraud preſumed in the 
Party, ſo it muſt be left to the Jury 


Entry at the Day the Leaſe was | whether they will preſume a Fraud 
made | 468 or App [229, 230] 
6. What ſhall be conſidered as Entry. |-8. If on Not Guilty pleaded the 

473 1 the —— ſhew a Feoff- 

x ment, the Defendant may give 

Fourthly, The Title in the Laſer of the; Covin in Evidence, but 2 
aw 8 Nient feoffa pas [239] 

1. If a Leſſee aſſign or make a Leaſe | 9. But if a Feoffee by Covin pleads 
to another, the ſecond Lefſee muſt | that he was ſeiſed at the Time of 


the Judgment, by virtue of a Feoff- 
ment, and the Creditor that he 
was not ſeiſed, on this Iſſue the 
Covin may be given in — 
10. If the Heir pleads Riens 1 
ſcent, and gives a Feoffment in 
Evidence, the Plaintiff may give 
couin in Evidence ib. 
11. If Copies of Court Rolls be 
ſhewn to prove a cuſtomary Eſtate, 
the Enjoyment of ſuch Eſtate muſt 
be proved ; 307 
[See further SYNoeTICAL INDEX, 
No. 184, 185, 186.]- 
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ISSUE. 


Nor Guilty in Treſpaſs. 


1: What Evidence may, or may not 
be given on the Part of the Plain- 
tiff Page 4.85 
2+ Secondly on the Part of the De- 
fendant ib, 
3+ If the Plaintiff aſſign the Treſpaſs 


in an Acre thus butted and bounded, 


Evidence of Treſpaſs in half _ 
Acre is ſufficient 
4» If one Tenant in Common bring 


Treſpaſs without the other, the De- 


fendant muſt plead this in Abate- 
ment and cannot take advantage of 
it on the general Ifſue; otherwiſe 
in Ejectment 486 

5. But if one of two Tenants in 
common brings Action againſt the 
other, he may take Advantage of 
this on the general Iſſue 487 

6. In Treſpaſs for taking down a Pew, 
that the Pew was fixed to the Pillar 
of a Church with a Nail, is _ 

Evidence; but not that it was fixed 
with a Chajn | 235 

7. The Defendant cannot give a Li- 
cence in Evidence 501 
Nor DefeQ of Incloſure 505 
Nor that he entered lawfully to pay 
or receive Money; nor Ri ht of 
Common : ib, 

8. That he came on to the Plaintiff's 
ground to glean may not be given 
in Evidence—2were how far it may 
be pleaded 508, Cc. 
(See 3 Comm. 212, 213, and Mr. 
Chriſtian's Note there.) 

The Defendant may plead in his juſti- 
fication, that he came in to the 
Cloſe in purſuit of a Fox or noxi- 
ous Animal——but not of a Hare, 
nor can he juſtify breaking Earth 


506—8 


on Horſe, but cannot give it in 


9. Defendant may plead that he came 
into Plaintiff's Cloſe, to take his 


Evidence” Page 502 
10. A Right to a Way may be pleaded 
but not given in, Evidence ib. 
11. In Treſpaſs for the meſne Profits, 
after a . in Ejectment, 
Defendant cannot infiſt on any Ti. 
— that was over- ruled on the 
Ejectment [252 
12. In an Action for falſe Impriſon- 
ment the Defendant may give in 
Evidence, that he took the Plain- 
tiff by virtue of a Warrant from a 
| Juſtice of Peace 605 
13. The Defendant may juſtify s 
reaſon of a Preſcription, but can- 
not give it in Evidence 505 
14. The Defendant may give in Evi- 
dence, that the Right of Freehold 
was in F. S. and that he entered by 
his Command 514 
16. If the recoveror brings Treſpaſs, 
though the Judgment be reverſed 
by Writ of Error, he may give this 
matter in Evidence, and maintain 
his Action 488 
17. In Treſpaſs Evidence of Agiſt- 
ment of beaſts taken into the Land 
of the Defendant will 1 
the Declaration 489 
18. In Treſpaſs gu clauf. &c. and alia 
enormia, Sc. any matter that ariſes 
ex turpi cauſ4 may be given in Evi- 
dence, as an Injury done to the 
Plaintiff's Daughter 497 
19. If a Man declare of Treſpaſs in 
a certain Place, abutting on a cer- 
tain Mill in the Tenure of J. S. he 
muſt prove the 1 formerly - 
the Tenure of 7, 
20. In Treſpaſs 75 1 A 487 


- . 4 Pr 
2 — —ñ—iↄ 


in the way, whereby his Horſe ſel 
in, Vc. the Plaintiff muſt * 


—— FAITE — —„—-— 
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ISSUE. 


dug the | age [238 
a upon Evidence it appears Ce 
the Treſpaſs was done before the 
Action it ſulices 488 
22. If a Man be proved dead when 
it is declared he aſſumed, Proof of 
a Promiſe at another Day is ; 
but in Treſpaſs, Proof of his Death 


on the Day, diſcharges the Ac- | 9. 


tion ib 
24. The Defendant may prevail on 
Not Guilty in Treſpaſs by mak- 
ing Title to the Land 492 
25. Quere by making Title to the 
Profits (See Corn.) 492, 3 


| Not Guilty in Trover. 


1. Ia this Ius two Things ought to 


| Cunades 516 
2. In Trover againſt the Huſband and 
Wiſe, the proving goods in the Poſ- 

' (eflion of the Wife is ſufficient 


, | 87 
. If goods be delivered by the Owner 


to A. to keep, and he converts them 
to his bwn uſe, this is ſufficient Evi- 
dence of a Trover ib. 


4. So if goods be pawned, and the | 
Owner tenders the Money, p 
the bailee refuſes to delixer em 


ib, 
5. A Requeſt and Denial is Evidence 
of a Converſion 518 


6. If Trover be for bare Money, a 
| Requeſt and Denial is ſo ſtrong a 
Preſumption of Converſion, that no- 


thing can be proved to the con- 


. trary: but if it be for Money in 
a Bag, it is not concluſive Evidence 


vi | 519 
7. Where the Defendant has a ge- 
neral Property, he may give it in 3 


Evidence on the general Iſſue 

i : : Page 520 

See SYnoPTICaL Ix Rx, No. 
198. : 2 

8. If the Nature of the Things be 

altered, this is good Evidence of a 

Converſion in Trover; but not 

on a Writ of Detinue 526 

The abuſe of a Horſe lent, is no 

Evidence in Trover : but if a Man 

lends his Horſe to go to York, and 

Defendant goes to Carliſle, this 

Evidence will maintain T rover 525 

10. If an unjuſt taking of goods be 
proved, this is good Proof of a 
Converſion, though there is no Proof 
of a Demand and Refuſal 332 

11. In Trover, the Phintiff muſt prove 

property, but not in Treſpaſs 533 

12. If the King's Purveyor took beds 
for the King's Servants, this was no 
Converſion to his own Uſe, and 
might be given in Evidence. 80 
in Caſes of Contracts by Publick 
Officers, they are not liable in their 

perſonal Capacities 522, Cc. 
[See further, as to Trover, in 
SYNOPTICAL INDEX, No. 200— 

Net Guilty in criminal Matters. 

1. If the Indictment be of Felony at 
one Day, and the Evidence of Fe- 
lony at another, yet the Jury may 
find generally againſt the Priſoner:; 
but if they give a general Verdict, 
the Party may falſity 870 

2. If the Indictment lay: the Felony 
at, one Place, and the Evidence 

proves the Fact done at another, 
in the ſame County, this will main- 
tain the Indictment 871 
On an Indictment of Murder, 
ſelf-defence ſhould be given in Evi- 
dence, 


. 
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dence, becauſe nothing can juſtify | 
a private Man's killing another 
_ Page [267] See 879 
4. If a Man be indicted of poiſoning, 
Evidence of ſtabbingdoes not main- 
tain the Indictment 872 
5. Indictment that A. gave the mor- 
tal Blow, and that B. C. and D. 


+ were preſent and abetting : Evi- | 


dence that B. gave the mortal Blow 
and that 4. C. and D. were pre- 
ſent and abetting, maintains the In- 
dictment See Acceſſarres. 
6. But if two are indicted as Princi- 
and the Evidence proves one 

- ancceſſary, he muſt be diſcharged 
861 
7. If a Woman were indicted for 
killing her Baſtard; formerly the 
Evidence ought to have been, that 
ſhe actually killed it: but now by 
fat. 21 Fac, 1. c. 27, the very en- 
deavouring to conceal the Death is 

- Evidence of a Murder, unleſs ſhe 
contradi& it by another Proof, and 
ſmhew at leaſt by one Witneſs, that 
the Child was ſtill- born 875, 6 
8. Inditment for Murder if it be 
proved that Words aroſe on a Pro- 


vocation, the Jury may find Man- 


9. If a Man be indided on fat. 1 
Fac. 1. e. 8, and the Evidence is, 
that the deceaſed ſtruck firſt, this 

will maintain an Indictment for 
Manſlaughter 874, 5 

o. Indictment for Murder ex malitia, 
and the Evidence is, of killing with- 
out Provocation, or an Officer, or 
that the Party was committing an 
unlawful AR, this is Proof of Mur- 
der, for in this Caſe the Law im- 
plies the Circumſtances of malice 

4 879—881 


873,4 


188 UE. 


See 8 TMO TIC aA Invrx, 
321339 
As to general Rules with Reſpect to 
Evidence on Indictments; 
See SrNorTI CAL Ix DR, No. 
375 381. 105 
Nullum ferit vaſtum. 
I. The Defendant cannot give in Evi- 
. dence, that the Houſes. were re- 
paired, and the Waſte ſet right 
ore the Action brought, Bay Fa 
cence to cut down Trees Page 481 
2. So if the Defendant cut Timber 
and lay it out in Repairs, he muſt 
plead this, and cannot give it in Evi- 
dence _— 
3- But he may give in Evidence, that 
the Houſe was ruinous at the Time 
of the Leaſe made; that it fell by 
the Wind, or by Tempeſt, or was 
burnt by Accident e 
See ffat. 6 Ann. c. 31. 
4- DiſtinQion between Waſte and Be- 
ſtruction 484 


Proof of the Iſir on whom. © 
1. Where the Iſſue is in the 
Negative, the Plaintiff muſt 1 
with his Proofs, becauſe the De- 
fendant cannot prove the Negative 

F 28 
2. But where the Law implies 2 
Affirmative contained in the Iſſue, 
there the oppoſite Party muſt be 
ut to the Proof, though it be a 
egative, as in the Iſſue, ne ungurt 
accouple | ib. 
3. In a Writ of Right, che Evidence 
muſt begin from the Tenant 286 


JUDGES, See Jury. 


p 1 
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JUDGMENT, Se AvzrMenT; Exx- 


 cvuToR, Cc. 1: ExzcuTion: Corr, 
3: PAYMENT 3: VERDICT 17: 
W1TNEsSsS 14: WRIT 2. 


JURY, 


See ExEMPLIFICATION, 3 : Prorr- 


1 MENr, 55 6: Dezvs, 11: Ex- 


ECUTOR, Sc. 2: Non eff fa. 
under Is88Us 21, 22: KING: SEAL. 
1. The Jury are the only Judges of 
the Fact, and are to make the De- 
duction and Concluſions from the 
Evidence Page 366 
2, The Court cannot make any De- 
duQion: and Concluſions as to the 
Truth of the FaQ, unleſs they 
flow, neceſſarily and demonſtratively, 
from the Evidence the Jury have 
JUSTICES or Tax PEACE, 
Of Evidence before ; 


See SynoPTICAL InDgx, No. 
666—6 


; 77. 
See alla, Net Guilty in Treſpaſs under | 


T8808, 12: OATH: WARRANT. 


JUSTIFICATION, See Not Guilty | 


in criminal Matters, under Issux, 
: Aſault under TRESFYASsSs 1: 
N ARRANT 1. 


K. 


K IN G, 
See Corn * EviDenCE g: Statutes 
12, 19: TROvER 3: VERDICT, 18. 
The King may withdraw a Juror, 
which is in Nature of the Nonſuit 


of the Subject 38 


L. 
LARC ENT. 
What, and how puniſhable P. 692— 
70 
And See SrworricAL InDEX, Ne 


296—305. 


LAW-WAGER, 


See Nil debet under Issux, 2, 3: Non 
afſumpfit under Is8vs 2: SuM- 
MONS. 

1. A Man cannot wage his Law, 
__ an Infant 1229 

2. where he is charged as Recei- 
ver, Money being paid to him to 

3. On Debt for Rent on a Leaſe for 

Tears, Defendant cannot wage his 
Law 1230 

4. Nor in an Action of Deceit or 
Treſpaſs, nor if Defendant be at- 
tainted, or outlawed in an Action 
that charged him with Deceit, or 
Injury ib. 

5. Law Wager lies on Debt on a ſim- 

ple Contract, but not in Aſſumpfit 

1231 See [276 


LE A8 E, 
See Not Guilty in Ejedtment; Nil 
debet under Is8UE : Law-WAGER 
3: DATE 1, 2, 4: FEoFFMENT 


2: RenT: Void, Sc. 4. 


1. A Demiſe may be without Deed 85 
2, A Leaſe of one Commencement 
cannot be proved by a Leaſe of 
another; but where a Man alledges 
a Leaſe to anſwer ſome ſpecial Pur- 
poſe, and the Jury find a Leaſe of 
another Commencement, yet if the 
Leaſe be ſufficient to anſwer that 
Purpoſe, he ſhall prevail 461 
3. If I make a Leaſe and quit Poſſeſ · 
ſion, though the Leſſee never en» 


ter, I may charge him in Debt for 
ns Rent; 
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Rent; ſo if he enters and aſſigns 
to another; but I can never —_ 
him with Waſte done after 
Aſſignment ' Page 333. 4 
4+ The Rule as to giving warning 
2 337 
LETTERS, 


How far Evidence 206 
LET TERS-PATENT, See Profert 


under DeeDs : WiTNEss, 10. 
LIBEL, 

See EXAMINATION: 

Piſtinction between civil and crimi- 
nal Suit for | 638 
[See SYnoeTICAL INDEX, No. 

258—261.] 

As to Seditious Libels, See page 831, 
Sc. and SYNOPTICAL INDEX, No 
357—367- 

LICENCE, See Nullum fecit vaſtum 
under Ig8VE 1: Evipencs 
Nor Guilty in Treſpaſs under Issux 
7. 

__ LITERARY PROPERTY: 

. Hiſtory. of the Queſtion relating to 

| $77—595 

LIVERY, See under FrxorrmtNT, 

LONDON, Se W1Thess, 23. 

LUNATICE, See under Iokor. 

M. 
MAIHEM. 
Maihem with intent to Murder, is 


Evidence of maihem with Intent 


to disfigure, under the Coventry- 


AF 724 
MALICIOUS MISCHIEF, What, 
and how puniſhable 679—683 
See alſo 8Y NO TIcAL INDEX, No. 
287, 288. 


Vor. IV. 


MALICIOUS PROSECUTION, of 
Actions for; 


See page 622—625, and SYNoe- 
TICAL InDxx, No. 241—248. 


MANOR, 
See FIE: EJECTMENT 3: Evipencg 
11. 
1. Whether a Manor be ancient De- 
meſne or not, is to be tried b 


Domeſday Book, from the Inſpec- 
tion'of the Court Page 73, © 


| MANSLAUGHTER, See Issvz, 


Net Guilty in criminal Matters. 


* 


| MARKET OVERT; 


What Sales in, ſhall transfer the Pro- 

perty, though not in the Vendor 

| 3344, 5 

MARRIAGE, See Action on the Caſe 

A$SSUMPSIT | 2: INDICTMENT : 
Vzroict 8: Wirxxss 34. 


MARRIAGE CLANDESTINE, of 

Evidence relating to 5 

See SyYNoPTICAL InDEx, No. 
601—605. 


MASTER and SERVANT, See 
Acceptance under BiLLs or Ex- 
CHANGE. 


| MATTER in pais, and Bors du pair, 


Diſtinction between 83 


| MERCHANT, See Non Aſumpfit 


infra, &c. under Is8VE 2: Bil Is 
or EXCHANGE 2: CREDIT: Ex- 
CHANGE: NOTES, 2. FEY 
MONEY, See Not Guilty in Trover 
under Issux, 6. 


MORTGAGE, See Wi rNESs, 16. 

MURDER, See Not Guilty in cri- 
minal Matters under IsSUR, 3, 4, 
5, C, 7, 8, 9, 10. 


5 
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% 4 N. F 
NIL DEBET, See under Issuk. 


NON-CONFORMITY, 


While conſidered as a Crime could 
not be Tee or given in Evidence 
as an Exemption Page 1 103 


[See SYNOPTICAL INDEx, No, 607, 
608. ] EF 


NEW TRIAL, 


The Grounds and Reaſons of grant» 
ing it, exemplified ; 
See Sruorrical InDex, No. 
624—654. 
NONSUIT, S Kix. 


NOTARY, See Prata under BII Is 
or Erenlucn, fo. 


NOTES. 


1.* Compariſon of Hands is ſuffi- 
cient Evidence of Notes [110] 
2.* Notes are either Merchants, or 
that paſs between Party and Party 


lib. 


See further 3 of HACHANGE. 


NOTICE, See Lzast, 5. 
0. 
O AT H, 
See PERJURY. 
An Oath of Debt before a Juſtice of 
Peace is good Conſideration for a 
Promiſe to pay, but it is not ſuch 
an Oath as the Law will puniſh for 
Perjury 658 
OUTLAWRY, See Corn, 15: 
WITNESS, 44- 


OYER, Sce Boxp 3: Neon 9 -" 2p un- 
der ISSUE 21. 


of 
PAPIST, See WiTNEss, 66. 
PARDON, See WiTNEssS 39, 40, 1. 


PARISH, See Wrrntss 21. 


PARSON, See Net Guilty in Ejeft- 
ment under Iss; the Title, &c. 
under Is8VE 4, 5, 6. 


PARTNERS, See 1 Aſempfit un · 
der Issus 5. 


3 See Profert under Dzxvs 


if ce See Not Guilty in Trover 
under Issux 4. 


PAW NBROKERS r 
their Trade ſtated 


tions as to 
Page 345 


PAYMENT. 


See Sclvit ad diem and Nil debet under 
IssvE 10: Law-WAGER 2: PRE- 
SUMPTION 7. 

1. Where I am bound to pay a ſingle 
Sum of Money to two, Payment 
to either is ſufficient 327 

2. When a Payment to a Scrivener is 
good ib. 

3. Where a Man gets Judgment, 
Payment to his Attorney is 1 


4.“ Condition to pay to the Obli ©, 
and the Pariſhioners of D. Pay- 
ment to the Obligee, and two of, 
the Pariſhioners is good 11710 


5.“ Payment to a Deputy is 11 


| 6. The Debtor is to appoint the * . 
ner of Payment 339 


PENALTY, Ste STATUTES 4. 


PERJURY, 


See OaTH : ANSWER 4, 5, 6: Depoſi- 
tions in auhat Caſe, Ec. under Cobxr 
oF CHANCERY 11: TRIAL 6: 


WI1TNESS 13, 29, 41, 42. 

1. A Witneſs in Chancery, may be 
proſecuted for Perjury, either at 
Common Law, or upon the es 

656 


2. "ow 
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2. But, in the Eccleſiaſtical or County | 
Court,at Common-Law onlyP.657 

3+ Perjury in any Court that has Au- 
thority, may be puniſhed at Com- 
r hs but an Oath coram non 


judice is conſidered as no Oath 


657,8 


[See further SYnoeTICAL InDEx, 


PEW, See Not Guilty in T?eſpaſs un- 
der Is8UE 6. 


PILLORY, See Witness 38. 


PLACE, See FELony ; Not Guilty in 
criminal Matters under ISSUE 2. 


PLEA. 


See Ihe, Profert under Deeps 4 7 


12, 13: FEOFFMENT 2, 3, 5: 
AvERMENT: ExEcuToR, Cc. 1, 
2: RecorDS4: STATUTES 4, 5, 


6, 7, 8, 9, 10: Aſſault under 
TRESsPAss 2. 


1. Why the Law will not allow dou- 
ble Pleas 323, 326 
2. Where one Action is a good Plea 
to bar another | 533 
POOR, See Settlement. 


POPE, See Evipence 8, 9. 
PORTS. 


1. The Limits of the Ports are evi- 


denced by a Survey of the King's 
Ports in the Exchequer 74 
POISON, See Net Guilty in criminal 
Matters under Is8vE 4. . 
POSSESSION, See the Title, &c. un- 
der Net Guilty in Ejectment, under 
Is8VE 1, 5: Dzevs 7, 12, 15: 


 _ FRoFFMENT 6 : PRESUMPTION 


3- 
PRESCRIPTION, See Evipznce 
10: GRANT 1. 


þ 


PRESUMPTION, 


See Baron, c. 2, 3, 4: ENTRY i: 
FEOrTUENT 6: Drxrs, 15, 16: 
Evipzxck 8: EnTry 3: the Title 
Sc. under Not Guilty in Ejectment, 
under Issux 57 : Not Guilty in xo- 
VER, under IssukE 6: WrIrNESS 
10. and SYNOPTICAL INDEx, No. 
396—309. | 
1. Preſumptions what Page 303 
2. Are two-fold, violent or probable 
3-* Violent Preſumption is when 
Circumſtances are proved that ne- 
ceſſarily attend the Fact [1571 
4. Of Preſumption in criminal Caſes 
| 898 
5. In an ancient Recovery the Pre- 
ſumption is in Favour of the Re- 
coveror, that the Tenant to the 
Præcipe was ſeiſed 29 
And See now the fat. 14 Geo. 2. c. 20. 


v4 { 

6, Tenant for Life, the Remainder 
in fee, he in Remainder ſuffers a 
Recovery with fingle voucher, if 
the Recovery is antient, Surrender 
will be preſumed a1 ih 

7. If a Man gives a Receipt for the 
laſt Rent, the Former is preſumed 
to be paid, eſpecially if it be in 
full of all Demands; and if it be 
under his Hand and Seal, the Pre- 
ſumption is ſo violent, that the 
Law admits of no Proof to the 
contra 

But reins muſt now be on 5 10 
See flat. 23 Geo. 3. c. 49: 24 Geo. 
85 1. c. 7: 31 Geo. 3. c. 25: 

3. c. 55 : Statutes which, if not 


popular, are certainly very produc- 
tive. 
5D ˙2 
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PRINCIPAL AND ACCESSARY, 


See Not Guilty in criminal Matters | 


__underls8VE 6. 
1. All are Principals in Treſpaſs and 
Treaſon, but there are Acceſſaries 


in Felony Page 515 3 861 
PRIVIES, See Profert under 
 Dxtps 2. | 
PROBABILITY. 
The Nature of it 5, 6: 286, 7 


PROBATE, See under WII. 
PROFERT, Se, under DRE Ds. 


PROHIBITION, See under Warre. 


PROMISE, See under AcT10N. 
PROVL3O, See STATUTES 5. 
Q. 


AK ERS, Sce WIr Ess 66. 


UANTUM MERUIT, See under 
SUEs 


R. 
RAPE, See WirNEss 32. 


RASURE, See Deeds cancelled under 


Dzevs. 
RECEIPT, See Preſumgtion. 
RECEIVER, See Law WaGerR 2. 
RECITAL, Se Dezbs 14. 
RECORD, of Trial by | 


RECORDS. 


See Corr 1, 2, 3. 6, 7: Profert under 
DEEDs 11: WITNEss 10. 

1. Records what 7 

2. Are Authority beyond all Contra- 
diction ib. 

- Why neceſſary to be lodged in a 

certain Place © * 


9 *. 


4. Where the Record is pleaded it 


muſt be tried on the Iſſue Nul tiel 


Record; and in what _ it muſt 
be brought ſub pede figitli e28 
5. But where the Iſſue is ep a Fact, 
the Record may be given in Evi- 
dence to ſupport de Fes ib. 
6. Where the Record is Inducement, 
and not the Gift of the Action, 

it muſk be given in Evidence 
ib. 


7. Where a Record is collateral to 


the Iſſue, you muſt firſt prove all 
the Circumſtances neceflary to 
give Operation to' the Record, as 
ENT. the Parties ib, 
8. 'The Record of a ConviQtion, i in a 
civil Cauſe, cannot be given in Evi- 
dence on a criminal Proſecution 
3 

9. Why the Proceedings in Chancery, 
and the Rolls of that Court, are not 
Records 48, 4 49 n. 


RECOVERY, COMMON. 


See PRESUMPTION 12; Vold Ec. 
2 ' 


1. In an antient Recovery you need 


not prove any Seiſin, in the Tenant 
to the Precipe, * {but muſt in a 
Modern] * [27;] 29 
2. Tenant for Life, Remainder in 
Tail, if they join in a Recovery 
with ſingle — that will not 


bar the Tail; but if Tenant in Tail 


comes in as Vouchee, who vou- 
ches over the common Vouchee, on 
this double Voucher, he in aA 
mainder will be barred 30, and 
See 31 n. 
RECTORY, See Entry under Not 
Guilty in Ejeftment under IssuE 
4+» 
RECUSANCY, POPISH, Penalties 
againit, Remarks ou 107, Cc. 


REGISTER. 

See Indictment. 

1. The Regiſter of Marriages, &c. 
or a Copy, good Evidence Page 71 


2: The Original of the ann, ib. 


RELATION. 


Relation being the Act of Law, ſhall 
do no Man an Injury [2171 488, 9 


RELATIONS, See Wrruzss 30. 


RELEASE. 


See Nil debet under Iss vs 10: Prefert 
under DExvs 10. 

" —— cannot give a Releaſe after the 

1 in Evidence, but muſt 

it; but he may give a Re- 

— before the Diffeifin in Evi- 

dence 442 


REMAIND ER, See under EsT Arx. 


RE NT. 


See Law-WAGER 3 PRESUMPTION 
7. 

1. If the Leſſor enter into Part, the 
whole Rent is ſuſpended, and ſhall 
not be apportioned 335 

2. If a Stranger evict the Leſſee of 
Part, the Rent muſt be PONY 


But where the Nature of the Diſtur- 
bance does not conſiſt in an abſo- 
lute Diſpoſſeſſion, it may amount 
to. Treſpaſs only, and not operate 
a Suſpenſion of Rent 330 

3. On the Plea of Riens arrear or 
levy per Diſtreſs, Ne unque ſeiſie is 
not good Evidence 336, 7 

REVERSION, See Verdi 10, 11, 
15. 

REVIVOR, See under BILL. 

RIOT, Sxp1Tt1ovs, See page 826, 


and SYNoPTICAL IxDEx, No. 355, 


3 56. 


* 


N 


| 


TABLE OF PRINCIPAL MATTERS. 


ROBBERY, Of Evidence on In. 
dictment for Page 7097—712 . 
See alſo SYNOPFICAL INDEX, No. 

396—311, | 


1 

SALE and EXCHANGE, of Ac- 
tions reſulting from 342—6 

SATISFACTION, Se DBr. 


SCIRE FACIAS, Se under Warr. 
SCRIVENER, Ste ParMant, 2. 


SEAL. 

See Deeds cancelled under DEEps, 6, 
7, 8, 9, 10: Non & 2222 fact. under 
Issuz, 1 3, 14, 17: EMPLIPICA= 
TION, 2: Cory, 3, 4, 5» 

1. *One Reaſon why things a 
Seal are to be delivered to, and 
carried off by, the Jury is, that they 
may fully conſider them [L181] 

2. The Invention of Sealing 20, 77 

What amounts to à Sealing 8, u. 

3. Seals of Publick Credit are full 
Evidence in themſelves, but Seals 

of Private Credit are no Evidence, 
but by an Oath concurring to their 
Credibility 22, 23: & n. 

4. No Man ſhalt be allowed to con- 
tradict what appears under his 
Hand and Seal 330 


SEDITION, See Lizzx : Riot, 
SEISIN, See Recovery, Common. 


SENTENCE, See CourtTs Sriki- 
rut, 1. 


SET-OFE, may be pleaded or given 


in Evidence, on Notice 340 


SETTLEMENT or Taz Poor. 
For the Evidence applicable to this 
Subject; 
Ser Sy Mor TicaL Index, No. 466 
2504; 600. 
e 


TABLE OF PRINCIPAL MATTERS. 


 -SHERIFF, Gre StaruTEs, 10; 


Wàrr, 2. ; 


SLANDER; Of Addons for, See 
pu. 613, 620: and SYNOPTICAL Ix- 
DEX, No. 232—240, and LIS BELT. 


SPIRITUAL COURT—Origin of 
its Juriſdiction 


STATUTES. 
See Vorp, &c. 1,2: WrrTyess 2, 4. 


1. Acts of Parliament what 11, 12 
2. Either genera] or private 11, 17, 
18 

Why on general Acts, the printed 
: dN Evidence, but on pri- 
vate not, but they muſt be proved 
by a Copy OY 12, 13 
4. If an Information or Action is 
brought on a penal Statute, and 
there is another Statute that 
exempts or diſcharges the Deſen- 
dant from the Penalty, it ought to 
be pleaded, and cannot be given in 
Evidence on the general Iſſue 15 
5. A ſaving Proviſo in any Act, may 
be given in Evidence, if it is Mat- 
ter of Fact, but muſt be pleaded 
if it is a Point of Law 15, 16 
6. A general Act is taken Notice of 
by the Judges or Jury, without 
being pleaded, but not a particular 
Act ; 13, 14 
7. But a private Act may be given in 
Evidence, if it relates to the Iſſue, 
though not pleaded 14 
8. Generally both public and private 
Statutes muſt be pleaded, where 
they make void any ſolemnities 16 
g. So that the Stat. of Eliz. touching 
uſurious ContraCts, though a ge- 
neral Law, muſt be pleaded, and 
cannot be given in Evidence 
10. And Stat. 23 H. 6. c. 10. of 
Sheriffs Bonds 18 
11. In an Attaint, a particular Act 
cannot be given in Evidence, that 


Page 66 


17 


was not given to the petit Jury, 
but a general Act may Page [44] 
12. * A Law which concerns the 
King, or all Lords, is a general 
Law To ol 
13-* A Law which concerns the 
temporal Lords, is private. (Sed 
quere) Lb.] 
14. What relates to all Officers, is 
general; to particular Officers, par- 
ticular (64) 
15. What relates to all Spiritual 
| Perſons, or all Trades is general, 
to one ſet or kind of Trades, par- 
ticular Cib.] 
16. * A Law relating to ſome Coun- 
ties or Pariſhes is ſpecial, but tho” 
the Matter be never ſo ſpecial, if 
it relates equally to all, it is a ge- 
neral Law [ib.] 
For the Diſtinction between general 
and ſpecial, and between publick 
and private Statutes, See 11, u. 


SUMMONS. 
See WITNESS, 52. 


1. If a Summons is not proved by 
two Witneſſes, the Defendant may 
wage his Law of Non-Summons 

288 

SURRENDER, See PxEsUMPTION, 
2: CopyyolD. ji 

SURVEY, See Evipence, 11, 12. 

SUSPENSION, See NM debet under 

Iss, 6: Rewr, 1. 


SWEARING, .PROFANE, 
See SYNOPTICAL INDEX, No. 60g, 


T. 


TENANT by the Curteſy, See Pro- 
fert under DEEv, 8. 


TENANT ar WII, See Witneſs . 


TENURE, See BOUNDARIES, | 


TABLE OF PRINCIPAL. MATTERS. 


TERM. 
Why reckoned but one Day Page 94 
TERRIER, See EvipexcE, 11. 


TIMBER, See Nullum fecit vaſtum 
under Is8UE, 3. 

'TIME, See Fereny ; Not Guilty in 

Criminal Matters under Issuk, 1. 


TITLE, See the Title, &c. under 


Not Guilty in Ejeftment under IssVE- 


T RADESMENS?* BOOKS, How 
far Evidence 206—208 


TREASON, 


See SYNo>PTICAL INDEX, No. 340— 
352: and PRINCIPAL, &c.: Wrr- 
NESS, 31, 54, 61, 62. 

1. The Wife is not bound to diſ- 
cover Treaſon of her Huſband, but 
the Son 1s of the Father 252 


TORT. 


1. When the Action is upon a Tort, 
one may be found guilty, and the 
reſt acquitted; but when upon a 
Contract, all or none muſt be ſued 
as Debtors 595 


TRESPASS, 

See SYNOPTICAL INDEX, No. 191, 
192, 195, 196, 197, as to Treſpaſs 
on Lands. 

If the Lord of a Manor cut down ſo 
many Trees as not to leave ſuffici- 
ent Eſtovers, his Copyholder may 
bring Treſpaſs againſt him 512 

Treſpaſs Vi et armis, in what Caſes 
it may be brought 

See SYNOPTICAL INDEx, No. 208, 

209. | 

Treſpaſs on the Caſe, In what Caſes 
maintainable, and the Diſtinctiou 
between that and "Treſpaſs vi et 
armis ; | 
See SYNOPTICAL INDEx, No, 210 

—214, 231. 


Treſpaſs on the Caſe, for an Eſcape, See 
Pa. 572; and 
SYNoPTICAL INDEX, No. 215, 216, 
217. ; 


Treſpaſs on the Caſe, for conſequential 
Damages, See pa. 575: and Law 
WAGER: Not Guilty in Treſpaſs 
under Issve: PriNnciear, &c.; 
Net Guilty in Trover under Issux, 
11: TRoveR, &c. 4: VERDICT, 

: WiTNEss, 38: WIr, 2: 
SSUE. Ret 


Aſſault and Battery, See Wrrxxss, 12. 


1. Treſpaſs of Aſſault and wounding, 
the Defendant pleads Non cul. as 
to the vi & armis, and as to the 
Aſſault, he juſtifies by a molliter 
manus impoſuit, the Juſtification ſhall 
be firſt tried; but if the Iſſue had 
been to the wounding, then that 
might have been firſt tried P. 603 

. The Defendant ought to plead 
Son aſſault, and cannot give it in 
Evidence 597 

3. That the Plaintiff bent his Fiſt at 

him, or that he laid his Hand 
to his Sword, is Proof of an Aſ- 
| fault ib. 

4. But if he did ſo, with this Decla- 

ration, that were it not Aſſize 
Time, he would tell the Plaintiff 
more of his Mind, it is no Aſſault 

i 601,2 

5. If a Man punch another with his 
Elbow, in earneſt Diſcourſe, tis 
no Aſſault 602 


See further as to what ſhall be an 
Aſſault, or a Juſtification, under 
an Action for it, SYNoPTICAL 
InDEx, 220— 228 255, 250, 257. 

or for falſe Impriſonment, No. 
229, 230. | 

Of Afaults ſpecially circumſtanced, 
fa. 633037» 


5D4 


— 
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4. Of the Evidence neceſſary to fup- 


WASTE, What it is 


TABLE OF PRINCIPAL MATTERS. 


W. 


WAGER, See under Law-Waczn. 


See Warr, 2, 3. 


1. A Stranger is not bound to exe- 


cute the Warrant of a Juſtice of 
Peace, but an Officer only ; but 
he may juſtify as Servant to the 
Juſtice Page 605 
2. A Conftable is not compellable to 
_ execu'e a Warrant out of his own 
liberty, but he may execute any, 
Warrant where the Juſtice has 

| Commiſſion 605, 6 
See Stat. 24 Geo. 2. c. 44. ibid. 

3. General Warrant, No Juſtification | 
on Action for falſe Impriſonment 
607, 8 


port the Execution of Warrants 
for impreſſing Seamen 1069 


And See SYNOPTICAL Ixpxx, No. | 


$95—599- 
WARRANTY, See Non 4 t 
under Issvx, 7. 


480 
See LEASE; Nullum fecit vaſtum 
under Issux. 


WITCHCRAFT, may be conſidered 
as a ſpecies of cheating 652 


WILL any TESTAMENT. 


See Cory, 13: CopyHOI D: CourTs 
SPIRITUAL, 3: Probate under 
WII I, &c, 2: W1TNEss, 15, 16. 


1. If a Man deviſe Lands by force of 
the Statute of Wills, or by Cuſtom, 
the Probate of the Will cannot be 
given in Evidence 68, 69 

2. The way of authenticating Wills 


þ 


| 


by the Civil and Feudal Law 68 | 
135 


3. The Ledger Book of the Ec- 
cleſiaftical C is Evidence, to 
prove a Relation between Father 
and Son, by the Father's Will, but 
not the Copy of it Page 70 

4. A Will that has partly the Form 
of a Will, and partly of a Deed, 
may be given in Evidence as a Will 

| 74] 

5. If one Witneſs prove that he 
other two were there preſent, and 
figned the Will with him, this is a 
good Proof according to the Statute 

| 1031 
See further S YNorTIcAL IN DEx, 

No. 31 to No. 45, incluſive. 


Probate. 


1. The Probate under Seal is good 
Evidence as to the perſonal Eſtate 


2. But where a Perſon in — 
would prove the Relation of Father 
and Son by his Father's Will, he 
muſt have the original Will, and 
not the Probate only ib. 

See WII Is, &c. 3. | 

3. The adverſe Party may give in 
Evidence, that the Probate was 
forged 71. [*or obtained by ſur- 
prize, or revoked} [74] 

4+ But you cannot give in Evidence 
that the Will was forged, on 
which the Probate was granted 71 


WITNESS, 


See TRIAL, 4, 5, 6: WILL, &c. 1, 5: 
SUMMONs 3 EXAMINATION before a 
Coroner ; CoMMisSION : Anſwer 
under CouRkT or CHANCERY, g. 


1. Perſons are excluded from Atteſ- 
tation for want of integrity and diſ- 
cernment 220 

2. Witneſſes intereſted, Perſons ſtig- 
matized, Infide/s*,and Excommuni- 

cates, 


we 


- 
> 
5 


TABLE OF PRINCIPAL MATTERS. 
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- cates, are excluded for want of 
Integrity Page 221, 256, (*142] 
| See 268, 261 
3. No Man can be a Witneſs for him- 
ſelf 221 
But he is the beſt Witneſs againſt 
himſelf | 1119] 
What Intereſt excludes a Man from 
being a Witneſs, and in what Caſes 

| 15 221—224 
4. A naked Truſt does not exclude 
a Man from being a Witneſs 225 

5. A Guardian in Socage may be 
ſworn for his Ward ib. 
6. If an Infant brings an Action, by 
Guardian, the Guardian cannot 
be a Witneſs | ib. 
7. An Executor is a good Evidence 
in a Cauſe relating to a Will, where 
he is not a reſiduary Legatee ib. 
8. Neither the Truſtee, nor Cefluy que 
Truft of a Freehold, is a good Wit- 


neſs to prove the Title 225,6 
But See SYNOPTICAL INDEx, 
No. 80. 


9. Tenant at Will may prove Li- 
very of Seiſin in the Leſſor 226 


What is the Intereſt of a Tenant at 


Will 226, &c. 
ro. On a Scire facias, to avoid a Pa- 
tent, it is no good Exception to a 
Witneſs, that he is Deputy to the 
Perſon who would avoid it ; be- 
cauſe the Scire facias being in the 
King's Name, it cannot be pre- 
ſumed contrary to the Record, that 
the Intereſt is in another 229 


11. It is no good Exception to a | 


Witneſs that he has common 
- cauſe de vicinage, or Shack, in the 
Lands in queſtion [122] 
12. In all publick Proſecutions, the 
Party injured may be a Witneſs, 
where there is no private Advan- 
tage to himſelf, as on an Informa- 
tion of Aſſault and Battery 231,2 


13 · But if there ariſe any private Ad- 
vantage to the Proſecutor, he can- 
not be a Witneſs; as on an Informa- 
tion of Forgery, or on the Statute 
of Uſury and Perjury Page 232, 3 

14. In an Information of a 
for obtaining a Judgment, the 
Wife of the Party, againſt whom 
the Judgment was obtained, and 
the Party impoſed on, were allowed 
to be Evidence 5 = 

15. If the Obligee deviſes the De 
to the Obligor, and the Executor 
delivers up the Bond cancelled, the 
Obligor is = good Witaeſs to prove 
the Teſtator compes 230 

16. But the Mortgagor in ſuch a 
Caſe would not; though the Mort- 
gage Deed was cancelled 23c, 

| 231 

17. If the Men of one County, Cit . 
Hundred, Town, Corporation, or 
Pariſh; are Evidence as totheRights 
of ſuch Town ? 239, &c. 


18. On an Indictment for not repair- 


ing a Bridge, the Men of the 
County, are Evidence whether it 
be in Repair or not 240 
19. But not in a Caſe, relating tothe 
Bounds of a County, carried on at 

a County Charge ib. 
20. If the Hundred be ſued on the 
Statute of Winton, none of the 
Hundred could formerly be a Wit- 
neſs; but by Statute 8 Geo, 2. c. 16, 
they ma ib. 
21. The Inhabitants of a Pariſh can- 
not be Witneſſes, in Relation to 
Common or the modus decimandi 

. ib, See 246 

A Sailor who hath Wages due can» 
not be a Witneſs, concerning the 
Safety of the Ship 241 
22. The Inhabitants or Freemen, of 
a Corporation, are Witneſſes to a 
Thing relating to the Publick, 
| | where 
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where their private Fortune is not 
concerned Page 241 
23. In an Action on the Caſe by the 
Mayor, Cc. concerning the water- 

bailage, a Freeman of London may 

be a Witneſs ib. 
24. Where a Statute Law would re- 


ceive no Execution, unleſs a Party 


intereſted were a Witneſs, there he 
muſt be allowed 145 
25. Q. If this Rule will extend to 
bye Laws . 248, 9 
How far an Informer can be ad- 
mitted as a Witneſs, where he is 
entitled to Part of a Penalty 247 
(See Gant Laws.) —249. 
26. The Plaintiff or Defendant can - 
not regularly be a Witneſs in their 
own Cauſe, but one arbitrarily 
made a Defendant is a good Wit- 


neſs 250 


27. The Court would not allow the | 


Evidence of a Witneſs who had 
Part of the Lands, and ſold after 


he was ſummoned, or had Notice | 


of. the Trial 


| 249 
28. In an Action of Treſpaſs againſt | 


two, when one may be a Witneſs 
for the Other 251, 2 
29. Informations of Perjury againſt 
A. B. and C., on their Depoſitions 
in Chancery, to the ſame Point; 
on the Trial, of A.-B and C, may 
be Witneſſes 663 
30. The Huſband and Wife, cannot 
be Witneſſes, for or againſt, each 
other; but no other Relation is 
excluded 252,254 
31. In High Treaſon, the Wife may 
be a Witneſs againſt her Huſband 
252 

32. Qu. In Caſe of a Rape; or Caſe 


of more atrocious criminality ? 253 


33. A Wife de faflo may be an Evi- 


dence againſt her Huſband, in- 


—ñ — 


dicted on flat. 3 H. J. c. 2. againſt 

ſtealing Women Page 2 
34. Wife, Witneſs, to prove goods 
delivered en her Huſband's Credit 
34 in margin] 


I 
35. Declaration of FEA Evidence 
againſt her Huſband, in a Cauſe 
for nurfing a Child [134 in margin] 


36. Wife, Evidence againſt her 


Huſband, on an Indictment for 
aſſaulting her 134 in margin] 
37. 4. An B. fl. b with C. | 
an Heireſs, and by her has Iſſue 
D. On Queſtion between D. and 
the collateral Heir of C. Q. if 
B. is a good Witneſs, to prove ſhe 
was married to 4? 253 4 
38: * An Attorney, Counſel or Soli- 
citor, may be examined to what he 
knew before his retainer, not to 
any thing imparted to — 5 
I 

39. One, a Party to the Crime, — 
be Witneſs, though it leſſens his 
Credit (136, 7] 
40. What Crimes ſo blemiſh the Re- 
putation of a Man, as to render 
him unfit to be a Witneſs. 256, Ce. 
670 


41. In what Caſes, one ſet on the Pil- 


lory may be a Witneſs, in what 
not 257 
42. If a Perſon guilty of thoſe Crimes 
by which Credit is loſt, is par- 
doned, he may be a Witneſs ib. 
43. Qu. the Difference between the 
King's, and a Statute Pardon 257, 

© 259 

44+ If the King pardons one, tried 
for Perjury at the Common-Law, 
he may be a Witneſs, but not if 
indicted on the Statute 260 
45. An Indictment for Perjury, and 
a Verdict, but no Judgment, the 
Traverſer may be a Witneſs 261 
46. Jews. 
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46.“ Jews may be Witneſſes by our, 
though not by civil Law P. [1431 


49+ Perſons outlawed may be Wit- 
neſſes 263 
48. Ideots, Mad-men, and Children 
are excluded from Teſtimony 274, 


275 
49. There is no Time fixed wherein 


Children are to be excluded, but 


the Senſe of their Evidence is to 
appear, from the Queſtions pro- 
poſed to them ib. 
50. A Witneſs produced muſt firſt 
be examined on the Part of the 
Producer, and then the other Side 
may examine him { 146] See 283 
$1. * The Oath of one Witneſs, the 
firſt and loweſt Proof [2861 
52. * What will ſet aſide his Credit 


: [287] 
$3.* What will render his Teſtimony 
doubtful [147—9] 


In what Caſe the Evidence of a ſingle 
Witneſs, though admiſſible, ſhall not 
be left tothe Jury, as competent to 
conviR, if not ſupported by other 
Teſtimony 293 

51. Of the Credibility of two Wit- 
neſſes, where they agree in every 
Circumſtance, and where they diſ- 
agree in Circumſtances 288 

55. Full Evidence of two Witneſſes 
is neceflary, where the Trial is by 
Witneſſes only, as in Caſe of a 

| Summons, I % real Action; in 
Chancery to contradict an Anſwer, 
and to every overt act of Treaſon 
ib, 

56. Two Witneſſes were required in 
Caſe of 3 292 

57. In Treaſon for counterfeiting the 
King's Coin, one Witneſs is ſuffi- 
cient | 294 

58. On the 18th of Ez. the Mother 
of a Baſtard is allowed tobe Evidence 


of the reputed Father, though the 
Trial is by Witneſſes Page 293 
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